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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 12,225) 


In re EXETER ORCHARDS ASSOCIATION. AMA Docket No. F&V 
907-1. Decided January 6, 1969. 


Interim relief—Order for expedited answer 


Petitioner’s request that answer to application for interim relief be filed prior 
to time provided in rules of practice, is granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER WITH RESPECT TO ANSWER TO 
APPLICATION FOR INTERIM RELIEF 

This is a proceeding under section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed December 30, 1968, attacking the denial by the Navel Orange 
Administrative Committee, established pursuant to Order No. 
907, as amended (7 CFR 907.1 et seq.), issued under the act and 
regulating the handling of navel oranges grown in Arizona and} 
designated part of California, of a short life allotment! under 
such order for oranges handled by petitioner, a handler regulated 
by the order. Petitioner filed January 3, 1969, an application for 
interim relief from the operation of the order during the pend- 

1. Under the order, provision is made ‘‘to permit handlers controlling oranges of short life 


to handle during the normal marketing period of such short life oranges as large a propor- 
tion of oranges as the average which will be handled by all handlers.” (See section 907.61). 


1 
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ency of a decision on the merits, claiming, in effect, that it 
would suffer irreparable injury in the absence of such relief. 
Petitioner further requested that an answer to the application 
for interim relief be filed prior to the time provided for the filing 


of such answer in the rules of practice (See 7 CFR 900.70(c) ). 
Petitioner has demonstrated good reason for such request and 


respondent shall file an answer to the application for interim 
relief on or before January 15, 1969. 


(No. 12,226) 


In re EXETER ORCHARDS ASSOCIATION. AMA Docket No. F&V 
907-1. Decided January 17, 1969. 


Interim relief denied 


Application for interim relief is denied where favorable decision on the merits 
is doubtful. 

Robert E. Moock, of McCormick, Moock, & McCormick, Visalia, Cal., for 
petitioner. 
Harry Platnik for respondent. 


ORDER DENYING INTERIM RELIEF 

This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed December 30, 1968, attacking the denial by the Navel Orange 
Administrative Committee, established pursuant to Order No. 
907, as amended (7 CFR 907.1 et seq.), issued under the act and 
regulating the handling of navel oranges grown in Arizona and 
designated part of California, of a short life allotment! under 
such order for oranges handled by petitioner, a handler regulated 
by the order. Petitioner also filed January 3, 1969, pursuant to 
section 900.70 of the rules of practice (7 CFR 900.70), an appli- 
cation for interim relief from the operation of the order during 
the pendency of a decision on the merits, claiming, in effect, that 
it would suffer irreparable injury in the absence of such relief. 
The respondent, Consumer and Marketing Service, United States 


1. Under the order, provision is made “to permit handlers controlling oranges of short life 
to handle during the normal marketing period of such short life oranges as large a propor- 
tion of oranges as the average which will be handled by all handlers”. (See section 907.61). 
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Department of Agriculture, filed a reply to the application for: 
interim relief. 


At the outset, it should be stated that even if we found herein 
that petitioner had established the claimed irreparable injury 
absent interim relief, we have serious doubts whether the appli- 
cation would be granted in view of the possibility of adverse 
effects of a serious nature upon the producer and public interests. 
See, e.g., In re Mills Dairy Products, et al., 19 A.D. 1 (1960) ; 


In re Association of Ice Cream Manufacturers of New York 
State (Southern Regional Group) and Others, 15 A.D. 1191 


(1956) ; In re Crescent Creamery Co., 11 A.D. 693 (1952). Cf. 
Yakus v. United States, 321 U.S. 414, 440-44 (1944) ; Virginian 


Railway Co. v. System Federation, 300 U.S. 515, 552 (1937) ; Bay 
Petroleum Corporation v. Corporation Commission of Kansas, 36 


F. Supp. 66 (D. Kan. 1940). But, petitioner has not made such a 
showing in our opinion. 


In order to obtain a short life allotment, a handler controlling 
short life oranges must, pursuant to section 907.114 of the rules 


and regulations issued pursuant to the order (7 CFR 907.114), 
make a “showing satisfactory to the committee why the oranges 
controlled by the applicant cannot be marketed during the normal 
marketing period for the applicable district through appropriate 
adjustment within the handler’s packinghouse.” Apparently, the 
Navel Orange Administrative Committee is of the opinion and, 


in effect, concluded, that petitioner has failed to make such a 
showing. 


The short life oranges for which petitioner seeks an allotment 
represent, according to petitioner, approximately 14 percent of 
all oranges it controls for the 1968-69 season, that is, 30,000 
field boxes out of 205,000 field boxes of navel oranges. According 
to respondent, the short-life oranges from the grower involved 
constitute about 9.7 percent of the total production controlled 
by petitioner. Subsequent to the action of the committee in deny- 
ing petitioner’s application for short life allotment, petitioner 
marketed approximately 10,000 field boxes of the short life 
oranges. The manager and Secretary-Treasurer of petitioner 
corporation, in an affidavit accompanying the application for 
interim relief, stated that he informed the administrative com- 
mittee at the time of its consideration of petitioner’s application 
for short life allotment on December 3, 1968, that “no part of 
the normal] allotment of the petitioner was available to handle” 
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the short life fruit in issue and “that an additional short life 
allotment was necessary to handle said fruit.” No reasons are 
stated in the application for interim relief and the affidavits at- 
tached thereto why such is the case. In addition, the grower of 
the short life oranges involved, in an affidavit attached to the 
application for interim relief, states that its share in petitioner’s 
normal allotment would not allow more than approximately 50 
percent of such oranges to be marketed before they spoil. It is 
unclear whether this affiant is referring to 50 percent of the 
total amount of short life oranges or of such oranges remaining 
to be marketed. Too, the affidavits filed in support of respond- 
ent’s reply show that in prior years oranges from the grove in 
question were marketed without the issuance of any short life 
allotment. 


Petitoner’s mere assertion that no part of its normal allotment 
was available to handle the short life oranges in issue is not sup- 
ported by facts as required by section 900.70 (b) of the rules of 
practice. Broad general assertions and mere speculation or sur- 
mise will not substitute therefor. In re Breuninger Dairies, 26 
A.D. 451 (1967). 


While a showing of irreparable damage is a condition pre- 
cedent to the granting of interim relief (see e.g., In re Beatrice 
Foods Co., et al., 18 A.D. 769 (1954) ; In re Babcock Dairy Comp- 
any et al., 8 A.D. 7 (1949)), such a showing is not the sole re- 
quirement for such relief. To be successful in the application for 
interim relief, as in the case of a motion for preliminary injunc- 
tion, petitioner must convince the deciding authority that there 
is a reasonable certainty that it will succeed at the final hearing, 
that is, on the merits. Madison Square Garden Corporation v. 
Braddock, 90 F.2d 924 (3d Cir. 1937); Atlantic & Gulf West 
Coast v. United States, 90 F. Supp. 554, 555 (S.D.N.Y. 1950) ; 
Merchant Truckmen’s Bureau of New York v. United States, 16 
F. Supp. 998, 999 (S.D.N.Y. 1936). In Hall Signal Co. v. General 
Ry. Signal Co., 153 Fed. 907 (2d Cir. 1907), the court stated this 
requirement as follows at page 908: 


It is a cardinal principle of equity jurisprudence that a pre- 
liminary injunction shall not issue in a doubtful case. Un- 
less the court be convinced with reasonable certainty that 
the complainant must succeed at final hearing the writ should 
be denied. 
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We are unable, on the basis of the matters before us, to deter- 
mine “with reasonable certainty” that the petitioner “must suc- 
ceed at final hearing’’. Cf. In re Griffin & Brand of McAllen, Inc., 
24 A.D. 239 (1965) ; In re J. W. Joyce, et al., 24 A.D. 754 (1965). 


In view of the foregoing, the relief requested in the application 
is denied and the petition is dismissed. 


(No. 12,227) 


In re BABYLON MILK AND CREAM COMPANY, INC. AMA Docket 
No. M 2-26. Decided January 22, 1969. 
Dismissal—Proceeding moot 


Petitioner pro se. 
John G. Liebert for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Respondent filed a motion to dismiss the petition herein as 
moot because, in effect, the administrative action complained of 
has been reversed as sought by the petition. The petitioner has 
not filed objection to the motion and, accordingly, the petition 
herein is dismissed and the proceeding is terminated. 


(No. 12,228) 


In re TRI-VALLEY GROWERS. AMA Docket No. F&V 932-1. De- 
cided January 29, 1969. 


Withdrawal of petition 
Decision by Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF PETITION 


Petitioner has filed a motion for permission to withdraw its 
petition. The respondent does not object. Accordingly, the motion 
is granted and the petition is considered withdrawn. 
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(No. 12,229) 


In re UNITED COMMODITY TRADERS OF IOWA, INC., also d/b/a 
JADA CORPORATION, and JAMES B. PEPPER. CEA Docket No. 
157. Decided January 30, 1969. 


Segregation of funds—Records requirements—Cease and desist—Stipulation 


Respondents are ordered to cease and desist from failing to keep in segre- 
gated account the amount of money, securities and property required to 
be held in segregation and failing to prepare and maintain an accurate 
record as of the close of the market on each business day of the amounts 
held in such account. 


John J. Casey for Commodity Exchange Authority. 
William J. Rawlings, of Kindig, Beebe, McCluhan & Rawlings, Sioux 
City, Iowa, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), the respondents are charged 
with violating §§ 4d(2) and 4g of the Act (7 U.S.C. 6d(2) and 
6g) and §§ 1.20, 1.21, 1.22, 1.23, 1.82 and 1.35 of the regulations 
thereunder (17 CFR 1.20, 1.21, 1.22, 1.23, 1.82 and 1.35). 


No hearing has been held. The respondents have submitted a 
stipulation under § 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which they admit the facts hereinafter set forth, 
waive hearing on the charges, and consent to the entry of the 
order contained herein. 
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FINDINGS OF FACT 


1. Respondent United Commodity Traders of Iowa, Inc., also 
d/b/a Jada Corporation, is an Iowa corporation with offices at 
201 Badgerow Building, Sioux City, Iowa, and is now, and was 
at all times material herein, registered as a futures commission 
merchant under the Commodity Exchange Act. On September 
8, 1968, the stockholders of the said corporation formed a second 
corporation under the name of United Commodity Traders of 
Iowa, Inc., and it has taken over and continued the business of 
the first corporation incorporated under that name. 


2. Respondent James B. Pepper, an individual whose business 
address is the same as that of the respondent corporation, is now, 
and was at all times material herein, a vice-president of the 
respondent corporation and was responsible for the corporate 
acts and transactions hereinafter described. 


8. a. At the times hereinafter stated, the respondent corpora- 
tion, in the regular course of its business as futures commission 
merchant, carried accounts of customers who traded in commod- 
ity futures on contract markets subject to the provisions of the 
Commodity Exchange Act and the regulations thereunder. Such 
accounts, the trading therein, and the handling and disposition 
of funds in connection therewith, were subject to the provisions 
of the said act and regulations. At all such times, the respondent 
corporation had to its credit with banks or other depositories 
sums of money in varying amounts, held in segregated accounts 
and identified as customers’ funds, representing deposits of 
margin by and trading profits accruing to such customers. 


b. During the period between July 1, 1968, and August 8, 
1968, both inclusive, the respondent corporation was continuously 
undersegregated in amounts ranging from $1,423.85 on July 1, 
1968, to $2,759.85 on August 5, 1968, that is, throughout the 
period specified above, the total amount of customers’ funds held 
in segregation as above described, was from $1,423.85 to 
$2,759.85 less than the amount necessary to pay all credits and 
equities due to such customers. 


ec. Under the regulations issued pursuant to the Commodity 
Exchange Act the respondent corporation was obligated during 


the period specified above to prepare and maintain a daily compu- 
tation and record setting forth the amount of money, securities 
and property of its customers required to be held, and held, in 
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segregated accounts in accordance with the requirements of sec- 
tion 4d(2) of the Commodity Exchange Act (7 U.S.C. 6d(2)). 
On the daily computation and record that was prepared and kept 
by the respondent corporation to meet the requirements of the 
regulations during the period specified above, the respondent 
corporation showed that it had excess funds in segregation, 
whereas, in truth and in fact, the said corporation was under- 
segregated as stated above. 


4, Prior to the acts and omissions described in paragraph 3 


above, examination of the records of the respondent corporation 


by the Commodity Exchange Authority as of May 31, 1968, re- 
vealed that the firm was in an under-segregated condition on 
various dates in May 1968. On July 9, 1968, the Director of the 


Authority’s Accounting and Licensing Division wrote a letter to 
respondent James B. Pepper in his capacity as vice-president of 


the respondent corporation, calling attention to the under-segre- 
gated condition of the firm revealed by the Authority’s examina- 


tion of its records as of May 31, 1968, informing him of the re- 
quirements of the Commodity Exchange Act relating to the 


treatment and handling of customers’ funds, and affording the 
firm an opportunity to bring itself into compliance. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents 
violated §§ 4d(2) and 4g of the Commodity Exchange Act (7 
U.S.C. 6d(2) and 6g) and §§ 1.20, 1.21, 1.22, 1.28, 1.82 and 1.35 
of the regulations thereunder (17 CFR 1.20, 1.21, 1.22, 1.23, 1.32 
and 1.35). 

The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and waiver submitted by the respondents. The ad- 


ministrative officials believe that the prompt entry of the pro- 
posed order would constitute a satisfactory disposition of this 
case, serve the public interest and effectuate the purposes of the 


Commodity Exchange Act. The complainant recommends, there- 


fore, that the stipulation and waiver be accepted and that the 
proposed order be issued. 


It is concluded that the complainant’s recommendation should 
be adopted. 
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ORDER 


United Commodity Traders of Iowa, Inc., also d/b/a Jada 
Corporation, United Commodity Traders of Iowa, Inc. (incorpo- 
rated on September 3, 1968) and James B. Pepper shall cease and 
desist from: (1) failing to keep in segregated account the amount 
of money, securities and property which must be in segregated ac- 
count in order to comply with the requirements of section 4d (2) 
of the Commodity Exchange Act (7 U.S.C. 6d(2)); and (2) fail- 
ing to prepare and maintain an accurate record as of the close 
of the market on each business day of the amount of money, 


securities, and property which must be in segregated account in 
order to comply with the requirements of section 4d(2) of the 
Commodity Exchange Act (7 U.S.C. 6d(2)). 


A copy of this Decision and Order shall be served on each of 
the parties. 
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(No. 12,230) 


In re NACOGDOCHES SAUSAGE COMPANY. P&S Docket No. 4072. 
Decided January 6, 1969. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 


desist from failing to pay when due for livestock purchased in commerce 
and from issuing insufficient funds checks or drafts in purported pay- 
ment thereof. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on October 24, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 


Agriculture, and an amended complaint filed on November 8, 
1968, charging that respondent has wilfully violated the Act and 


the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations, in various respects. 


On November 27, 1968, respondent filed an answer in which it 
admits the jurisdictional allegations of the amended complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the amended com- 


plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Nacogdoches Sausage Company, hereinafter referred to 


as the respondent, is a corporation with its principal place of 
business located at P. O. Box 286, Rusk, Texas 75785. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter and preparing meat for sale and shipment 
in commerce. 


(c) Respondent is, and all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the purchase 
price of such livestock. 


1968 1968 
Purchase Head Price Purchased From 
1968 
April 30 12 $ 643.80 Crockett Livestock Auction, 
Crockett, Texas 
May 7 11 650.26 ” - - 
May 17 33 1,822.52 Patton Auction Barn, 


Nacogdoches, Texas 
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8. (A) Respondent, in connection with its operations as a 
packer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported pay- 
ment therefor issued checks or drafts which were returned un- 
paid by the bank upon which they were drawn because respond- 


ent did not have sufficient funds on deposit in the account upon 
which such checks or drafts were drawn. 


Date of Date of No.of Amount of 


Purchase Check Head Check Payee 

Date of No. of Purchase 

April 30 May 6 12 $ 643.80 Crockett Livestock Auction, 
Crockett, Texas 

May 7 May 13 11 650.26 wf ™ ° 

May 17 May 17 33 1,822.52 Patton Auction Barn, 


Nacogdoches, Texas 

(B) Respondent, in connection with the transaction of 
May 17, 1968, issued three (3) checks on June 14, 1968, to the 
Patton Auction Barn, Nacogdoches, Texas, in purported pay- 
ment for livestock purchased in commerce. Said checks, in the 
amount of $600.00, $622.52, and $600.00 respectively, were given 
in exchange for the check issued by the respondent on May 17, 
1968. 


The aforementioned checks were returned unpaid by the bank 
upon which they were drawn because respondent did not have 


sufficient funds on deposit in the account upon which such checks 
were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in an unfair practice in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.48(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has engaged in an unfair practice in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
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with respondent’s operations as a packer, shall cease and desist 
from: (1) failing to pay, when due, the full purchase price of 
livestock purchased in commerce; and (2) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
account on which they are drawn to pay such checks or drafts. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,231) 


In re ANTHONY OTERI. P&S Docket No. 4034. Decided January 
6, 1969. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. Respondent is not suspended as a 
registrant since he is now in compliance with the bonding requirements. 


James S. Krzyminski for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 26, 1968, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing except that the second paragraph of the proposed order con- 
tained therein is hereby deleted as subsequent to the filing of the 
hearing examiner’s report the complainant stated that respondent 
is now in compliance with the bonding requirements of the act 
and the regulations issued thereunder. 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 





—— 








ANTHONY OTERI 15 
Cite as 28 A.D. 14 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the act, instituted by a complaint filed August 
21, 1968, by the Administrator, Packers and Stockyards Admin- 
istration, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock in commerce. He is charged with engaging 
in business as such a dealer buying and selling livestock for his 
own account, without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations is- 
sued thereunder. A copy of the complaint and a copy of the rules 
of practice were served upon respondent August 28, 1968. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice. 


On October 2, 1968, counsel for complainant filed a document 
recommending that an order issue directing respondent to cease 
and desist from engaging in business in any capacity under the 
act and the regulations without complying with the bonding re- 
quirements relating thereto, and further, that respondent be 
suspended as a registrant under the act until he complies fully 
with such requirements. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Anthony Oteri, is an individual whose address 
is 2343 S. Rosewood Street, Philadelphia, Pennsylvania 19145. 
Respondent, at all times material herein, was registered with the 
Secretary as a dealer to buy and sell livestock in commerce, and 
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at all such times was engaged in the business of buying and sell- 
ing livestock in commerce for his own account. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was termi- 
nated July 2, 1963. On or about June 25, 1963, respondent was 
notified of such termination date, by certified mail, and was in- 
formed that he would have to comply with the bonding require- 
ments under the act and the regulations if he continued to en- 
gage in business as a dealer in commerce after such termination 
date. On or about November 9, 1967, respondent was again noti- 
fied of these requirements, by certified mail. Despite these 
notices, respondent has continued engaging in business as a 
dealer, buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations. 


PROPOSED CONCLUSIONS 


By operating his business as a dealer under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 
2, respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
issued thereunder (9 CFR 201.29 and 201.30). See e.g., In re 
Isom Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 23 
A.D. 1104 (1964) ; In re Robert A. Peacock, 27 A.D. 860 (1968). 
Respondent should be ordered to cease and desist from the viola- 
tion found herein and be suspended as a registrant under the act 
until he complies fully with the bonding requirements thereunder, 
as recommended by complainant. See, e.g., In re Franklin Neely, 
d/b/a Markle Pig Company, 26 A.D. 1063 (1967); In re Mary 
E. Self, d/b/a Self Livestock, 27 A.D. 370 (1968). 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act without filing and maintaining such 
bond or its equivalent as is required by the act and the regula- 
tions issued pursuant thereto. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respondent, 
when he demonstrates full compliance with these requirements, 
a supplemental order will be issued terminating this suspension. 
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(No. 12,232) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOIS. P&S Docket No. 402. Decided January 7, 1969. 


Modification of rates and charges 


Respondents are authorized to make the requested modification in their cur- 
rent schedule of rates and charges. 


Paul M. Donovan for Packers and Stockyards Administration. 
L. Denton Denslow, Washington, D.C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on February 23, 1968 
(27 A.D. 256), continuing in effect to and including February 
28, 1969, an order issued on June 22, 1966 (25 A.D. 820), au- 
thorizing assessment of the current temporary schedule of rates 
and charges. 


By petition filed on November 15, 1968, the respondents re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects, and 
requested that the current schedule, as so modified, be continued 
in effect to and including February 28, 1969. Notice of the peti- 
tion and its contents was published in the Federal Register on 
December 10, 1968 (33 F.R. 18302), and, although interested 
persons were offered an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the respondents are authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 15, 1968, and to as- 
sess such current schedule, as so modified, during the life of this 
order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
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effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 


Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including February 


28, 1969, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,233) 


In re PAUL R. HUFFMAN. P&S Docket No. 3544. Decided January 
7, 1969. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on August 16, 1965, suspending 
respondent as a registrant under the Act until such time as he 
fully complied with the bonding requirements under the Act and 
the regulations. Complainant has now recommended that a sup- 
plemental order be issued terminating the suspension of respond- 
ent as a registrant under the Act for the reason that respondent 
has fully complied with the bonding requirements under the Act 
and the regulations. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of August 16, 1965, is hereby termi- 
nated. Such order shall remain in full force and effect in all 


other respects. 


Copies hereof shall be served upon the parties. 
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(No. 12,234) 


In re O. C. DORRELL. P&S Docket No. 4059. Decided January 7, 
1969. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. Respondent is not suspended as a registrant since he is now 
in compliance with the bonding requirements. 


James S. Krzyminski for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 3, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 


and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On November 8, 1968, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has 
recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act, be- 
cause respondent has complied with the bonding requirements 
of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) O. C. Dorrell, d/b/a Cordell Livestock Auction, herein- 
after referred to as the respondent, is an individual with his 
principal place of business located at Cordell, Oklahoma 73632. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of conducting and operat- 
ing the Cordell Livestock Auction stockyard, Cordell, Oklahoma, 
a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 


performance of his market agency obligations under the Act was 
terminated on May 29, 1968. During the period from February 
27, 1968, to July 11, 1968, respondent was informed in writing 
that if he continued to engage in business as a market agency, 


he would have to comply with the bonding requirements of the 


Act and the regulations. Notwithstanding such notice, respond- 
ent has continued to engage in the business of selling livestock 
on commission as a market agency without filing and maintain- 


ing a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 


it is concluded that respondent has wilfully violated sections 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a)) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29, 201.30). Inasmuch 
as respondent has consented to the issuance of the cease and 
desist order set forth below, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 


the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 


the parties, 
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(No. 12,235) 


In re AUGUST ALBERTSEN, a/k/a “GUS” ALBERTSEN. P&S Docket 
No. 4068. Decided January 7, 1969. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due for livestock purchased in commerce. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 17, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 


Agriculture, and an amended complaint filed on October 24, 1968, 
charging that respondent has violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.), hereinafter re- 


ferred to as the regulations. 


On November 12, 1968, respondent filed an answer in which 
he admits the jurisdictional allegations of the amended com- 
plaint, neither admits nor denies the remaining allegations, 


waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order containing find- 
ings of fact and conclusions based upon the allegations of the 
amended complaint. Complainant has recommended that the order 


consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) August Albertsen, a/k/a “Gus” Albertsen, hereinafter 
referred to as the respondent, is an individual whose address is 
215 Stony Point Road, Petaluma, California 94952. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as 

a dealer to buy and sell livestock in commerce. 
2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 


purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Dateof No.of Amount of Date Purchased 
Purchase Head Purchase Paid At 
1968 1968 
4-10 1 $ 260.00 6- 4 Petaluma Livestock Commission 
Co., Petaluma, California 

4-17 38 100.00 6- 4 © 7 = 
4-24 3 93.50 6- 4 “ as ” 
5- 8 5 171.50 6-11 - i ” 
5-15 4 257.15 6-11 rs ast sg 
5-22 5 635.00 6-11 fi e vy 
5-29 4 71.20 6-11 - ” - 
6- 5 7 542.00 8-14 ” 
6-12 1 215.00 8-14 ” - 
6-19 z 250.50 8-14 gis ” E 
6-26 1 220.00 8-14 ? ° ” 
7-10 8 76.41 8-14 ' = 4 
7-19 8 1,412.00 8-14 ” - ” 
7-24 8 974.77 8-28 - - ~ 
7-31 5 962.00 8-28 " ™ = 
8- 7 9 1,108.03 8-28 7 ” 
8-14 3 99.00 8-28 i 2 ' 
6-11 2 $24.01 8-20 Santa Rosa Livestock Auction, 


Santa Rosa, California 


6-18 3 539.20 8-20 ” 
6-25 1 152.50 8-20 ” ” ” 
7-2 1 162.50 9-17 ” ” ” 
7-9 19 1,033.51 9-17 ” ” ” 
7-16 3 507.50 9-17 ” ” ” 
7-23 6 1,192.50 9-17 ” ” es 
7-30 4 615.00 9-17 ” ” ” 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 





(No. 12,236) 


In re GEORGE W. KUNZE, d/b/a D. J. K. RANCH and CATTLE Co. 
P&S Docket No. 4086. Decided January 8, 1969. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due for livestock purchased in commerce 
and from failing to honor drafts issued in payment of such livestock and 
requiring him to keep adequate records. 

Ronald M. Gaswirth for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 14, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 


after referred to as the regulations, in various respects. 


On December 5, 1968, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 


issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 


has recommended that the order consented to by respondent be 
issued. 
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FINDINGS OF FACT 


1. (a) George W. Kunze, d/b/a D. J. K. Ranch and Cattle 
Co., is an individual whose address is 122 Main Street, Sealy, 
Texas. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer, within the meaning and 
subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to accept or make 
funds available to pay drafts which he issued or authorized to 


be issued in purported payment for livestock purchased in com- 
merce. 


Date of Dateof No.of Amountof Amount of Purchased 

Purchase Drafts Head Drafts Purchase From 

6-25-68 6-25-68 20 $2,009.84 $1,989.84 Bryan Livestock Commis- 
sion Co., Inc., 
Bryan, Texas 

7-27-68 7-27-68 27 $3,363.59 $3,293.40 Lexington Livestock 
Commission Co., 
Lexington, Texas 

7-30-68 7-30-68 16 $1,948.04 $1,922.66 Bryan Livestock Commis- 
sion Co., Inc., 
Bryan, Texas 


8. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in Find- 
ing of Fact 2 above, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


4. Respondent, during the period from on or about June 25, 
1968, through on or about July 30, 1968, in connection with his 
dealer operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all trans- 
actions involved in his business, in that respondent failed to keep: 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth, (b) invoices for all livestock 
purchases and sales, (c) monthly bank reconciliations, and (d) 
an accurate record of the number, weight, and price of livestock 
bought, sold, or otherwise disposed of each business day. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221), 
and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to accept 
or failing to make funds available to pay drafts which he issues 
or authorizes to be issued in payment for livestock purchased in 


commerce; and (2) failing to pay, when due, the full purchase 
price of livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including, among other things: 
(a) a general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth, (b) invoices for all livestock 
purchases and sales, (c) monthly bank reconciliations, and (d) 
an accurate record of the number, weight, and price of livestock 
bought, sold, or otherwise disposed of each business day. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,237) 


In re PAUL B. MCCLAIN. P&S Docket No. 4085. Decided January 
8, 1969. 


Insolvency—Bonding requirements—Suspension of registration—Consent 
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Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act while insolvent and with- 
out the required bond and suspending him as a registrant under the act 
for a period of 15 days and thereafter until no longer insolvent and 
until bonded. 


Ronald M. Gaswirth for complainant. 
Alvin T. Prestwood, of Volz, Capouano, Wampold & Prestwood, 
Montgomery, Ala., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 14, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On December 23, 1968, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Paul B. McClain, hereinafter referred to as the re- 
spondent, is an individual whose address is Route No. 5, Box 
842-A, Montgomery, Alabama 36100. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce, and as a market 
agency to buy livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of June 14, 1968, respondent’s current liabilities ex- 
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ceeded his current assets by approximately $127,834.20; as of 
September 6, 1968, respondent’s current liabilities exceeded his 
current assets by approximately $159,754.62. 


3. Respondent, during the period from on or about June 18, 
1968, through on or about September 11, 1968, engaged in busi- 
ness as a market agency and dealer in commerce, as defined in 
the Act, notwithstanding the fact that during such period re- 


spondent’s current liabilities exceeded his current assets. 


4. The surety bond which respondent maintained to secure per- 
formance of his market agency and dealer obligations under the 
Act was terminated on August 15, 1968. Respondent was notified 
by certified mail on or about August 6, 1968, of such termination 
date and was informed that if he continued his livestock opera- 
tions after August 15, 1968, without bond coverage, as required 
under the Act and the regulations, he would be in violation of 
section 312 of the Act and sections 201.29 and 201.30 of the regu- 
lations promulgated thereunder. Respondent was further inform- 
ed that a violation of this nature might result in an administrative 
complaint against him to bring about the suspension of his reg- 
istration under the Act. Notwithstanding such notice, respondent 
has continued to engage in business as a market agency and dealer 
in commerce, as defined in the Act, without filing or maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) operating as a 
market agency or dealer in commerce while his current liabilities 
exceed his current assets, and (2) engaging in business in com- 
merce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter, until such time as he shall dem- 
onstrate that he is no longer insolvent and complies fully with 
the bonding requirements under the Act and the regulations. When 
respondent demonstrates that he is no longer insolvent and has 
complied with the bonding requirements, a supplemental order 
will be issued in the proceeding terminating the suspension, after 
the expiration of the 15 day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,238) 


In re ELMER C. MuLso. P&S Docket No. 4089. Decided January 
8, 1969. 


Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act while insolvent, requiring 
him to keep adequate records and suspending him as a registrant under 
the act for a period of 30 days and thereafter until no longer insolvent. 


Ronald M. Gaswirth for complainant. 
Dougherty and Scott, Fairmont, Minn., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint filed on November 19, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On December 16, 1968, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Elmer C. Mulso, hereinafter referred to as the respond- 
ent, is an individual whose address is Sherburn, Minnesota 56171. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of March 30, 1968, respondent’s current liabilities ex- 
ceeded his current assets by approximately $118,972.06; as of 
April 30, 1968, respondent’s current liabilities exceeded his cur- 
rent assets by approximately $118,762.50; and as of May 31, 
1968, respondent’s current liabilities exceeded his current assets 
by approximately $134,843.34. 


3. Respondent, during the period from on or about March 30, 
1968, through on or about April 30, 1968, engaged in business 
as a dealer in commerce, as defined in the Act, notwithstanding 
the fact that during such period respondent’s current liabilities 
exceeded his current assets. 


4. Respondent, during the period from on or about January 5, 
1968, through on or about May 14, 1968, in connection with his 
dealer operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all trans- 
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actions involved in his business, in that respondent failed to keep: 
(a) an accounts receivable journal on livestock sales, (b) monthly 
reconciliations of his bank accounts, and (c) a record of livestock 
inventories. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221), and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
in commerce while his current liabilities exceed his current assets. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including among other things: 
(a) an accounts receivable journal on livestock sales, (b) monthly 
reconciliations of his bank accounts, and (c) a record of livestock 
inventories. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter, until such time as he shall 
demonstrate that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension, after 
the expiration of the 30 day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 
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| 
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(No. 12,239) 


In re PETE SCHAAN. P&S Docket No. 4094. Decided January 8, 
1969. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. Respondent is not suspended as a registrant since he is now 
in compliance with the bonding requirements. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 27, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On December 20, 1968, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued, except that it is recommended that respondent not be 
suspended as a registrant under the Act, since the respondent has 
now complied with the bonding requirements of the Act and the 
regulations. 


FINDINGS OF FACT 


1. (a) Pete Schaan, hereinafter referred to as the respondent, 
is an individual whose address is 1521 Clements Road, Missoula, 
Montana 59801. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on January 9, 1968. Respondent was notified by certified mail 
on or about December 19, 1967, of such termination date and was 
informed that if he continued his livestock operations after Janu- 
ary 9, 1968, without bond coverage, as required under the Act 
and the regulations, he would be in violation of section 312 of 
the Act and sections 201.29 and 201.30 of the regulations promul- 
gated thereunder. Respondent was further informed that a viola- 
tion of this nature might result in an administrative complaint 
against him to bring about the suspension of his registration 
under the Act. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a dealer, buying and selling 
livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 12,240) 


In re LESTER R. Cook, d/b/a FARMERS MARKET. P&S Docket No. 
4053. Decided January 13, 1969. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease.and 
desist from engaging in business under the act without being bonded 
therefor. Respondent is not suspended as a registrant since he is now 
in compliance with the bonding requirements. 

Garrett N. Wyss for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 1, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an amended answer on November 4, 1968, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the cease and desist provisions of the order consented to by re- 
spondent be issued, but that respondent not be suspended as a 
registrant under the Act as respondent is now in compliance with 
the bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 
1. (a) Lester R. Cook, d/b/a Farmers Market, hereinafter 


referred to as the respondent, is an individual whose principal 
place of business is located at Estill, South Carolina. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of conducting and operat- 
ing the Farmers Market, Estill, South Carolina, a posted stock- 
yard under the Act; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. The surety bonds which respondent maintained to secure 


performance of his market agency obligations under the Act 
were terminated on February 17, 1968. Respondent was notified 


by certified mail on or about February 2, 1968, of such termina- 
tion date and was informed that he would have to comply with 


the bonding requirements under the Act and the regulations if 
he continued to engage in business as a market agency in com- 


merce after such termination date. Notwithstanding such notice, 
respondent continued to engage in the business of a market 


agency, selling livestock in commerce on a commission basis, 
without filing and maintaining a reasonable bond or the equiva- 


lent thereof, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth, supra, respondent has wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 


213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Complainant has recommended that the 


cease and desist order consented to by respondent be issued. The 
cease and desist order .will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 


in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 


reasonable bond or the equivalent thereof, as required under the 
Act and the regulations. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 
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(No. 12,241) 


In re HAROLD WAYNE PICKERING. P&S Docket No. 4088. Decided 
January 15, 1969. 


Registration and bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from violating the registration, bonding and record keeping re- 
quirements of the act. 


Jerome S. Ducrest for complainant. 
James R. Hunt, of Tillman, Pribilski and Hunt, Houston, Texas, for 


respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 


plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on November 19, 1968, charges that respondent 


violated various provisions of the Act and the regulations. In an 
answer filed on December 16, 1968, respondent admits the juris- 


dictional allegations in the Complaint and submits to the juris- 
diction of the Secretary in the matter, neither admits nor denies 


the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner and, for the purpose of this proceeding 


only, consents to the issuance of a specified order, with findings 
of fact and conclusions based upon the allegations contained in 


the Complaint as the findings of fact and conclusions of the Sec- 
retary, requiring him to cease and desist from the practices com- 


plained of in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Harold Wayne Pickering, hereinafter referred to as the 


respondent, is an individual with his principal place of business 
located at Crockett, Texas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling cattle 
in commerce; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell cattle in commerce. 


2. The Brenham Livestock Auction, Inc., Brenham, Texas, Bode 
Livestock Commission Company, Bryan, Texas, Huntsville Live- 
stock Auction Company, Huntsville, Texas, Madison County Live- 
stock Commission Company, Madisonville, Texas, Navasota Live- 
stock Commission Company, Navasota, Texas, Carrollton Live- ' 
stock Commission Company, Carrollton, Texas, Greenville Live- 
stock Commission Company, Greenville, Texas, and the Collin 
County Commission Company, McKinney, Texas, hereinafter re- 


ferred to as the stockyards, are posted stockyards subject to the 
provisions of the Act. 


8. (a) Respondent, during the period from June 1 through | 
October 31, 1967, as more fully described in subparagraph (b) 
below, regularly and consistently engaged in dealer operations, | 
through a trading partnership composed of respondent and R. W. 
“Dickie” Cain, which trading partnership was not registered with 


the Secretary as a dealer under the Act and not bonded to en- 
gage in such dealer operations, by buying livestock, at the stock- 
yards, and hauling, or having such livestock hauled, to one of the 


several stockyards at which said Cain was employed as auctioneer, 
where Cain sold the livestock for the trading partnership. The 


profits, or losses, from such dealer purchase and sale operations 
were shared equally between respondent and Cain. 


(b) Respondent, at the stockyards, on or about the 38 dates 


specified in the Complaint and in other similar transactions at 
divers other times during the period from June 1 through October 
31, 1967, pursuant to the trading partnership arrangement with 
R. W. “Dickie” Cain, described in subparagraph (a) above, pur- 


chased cattle for said non-registered and non-bonded trading 
partnership. Such livestock then was hauled, under arrangements 
made by respondent, to one of the several stockyards at which 
Cain served as auctioneer for sale by Cain. Such livestock, in 


most instances, was sold by Cain for said trading partnership, 


at such stockyards, under assumed, fictitious, false or otherwise 
incorrect names, thereby causing those stockyards to issue false 
and incorrect accounts of sale and invoices, copies of which were 
made a part of the accounts and records of said stockyards. The 


profits, or losses, from the trading partnership’s purchase and 
sale operations were shared equally by respondent and Cain. 
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4. Respondent, during the period from June 1 through October 
31, 1967, failed to keep accounts, records and memoranda which 


fully and correctly disclosed the trading partnership dealer trans- 


actions, described and listed in Finding of Fact 3 above, in that 
he did not retain purchase invoices and scale tickets, and did not 
maintain a record showing daily purchases of livestock and the 


disposition thereof. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 3 and 4 
hereof, respondent has violated sections 312(a) and 401 of the 


Act (7 U.S.C. 218(a), 221) and sections 201.29 and 201.46(a) of 
the regulations (9 CFR 201.29, 201.46(a) ). 


Inasmuch as respondent has consented that an order be issued 


requiring him to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in business, 
in commerce, in any capacity for which registration and bonding 


are required under the Act and the regulations without being 


properly registered with the Secretary and furnishing and main- 
taining reasonable bond, or its equivalent, as required by the Act 
and the regulations. 


Respondent shall keep accounts, records and memoranda which 


fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including a record of livestock 
purchases, purchase invoices and scale tickets. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,242) 


In re BILLY H. MONK and HUBERT O. MONK. P&S Docket No. 
4097. Decided January 15, 1969. 


Employee purchases out of consignments—Employing dealers or other market 
agencies—Records—Untrue or incomplete accounts of sale— 
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Cease and desist—Consent 


Respondents are ordered to cease and desist from permitting employees and | ’ 
trading partnerships composed of employees to purchase livestock out of 
consignment, issuing untrue or incomplete accounts of sale and employing 
dealers or other market agencies and are ordered to keep records that 
fully disclose all transactions in their business under the act. 

Jerome S. Ducrest for complainant. 

L. Royce Coleman, Jr., Denton, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 

yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administrator, on December 3, 1968, charges that respondents 
violated various provisions of the Act and the regulations. In an 
answer filed on December 23, 1968, respondents admit the juris- 
dictional allegations in the Complaint and submit to the jurisdic- 
tion of the Secretary in the matter, neither admit nor deny the 
remaining allegations, waive oral hearing and the report of the 
Hearing Examiner and, for the purpose of this proceeding only, 
consent to the issuance of a specified order with findings of fact 
and conclusions based upon the allegations contained in the Com- 
plaint, as the findings of fact and conclusions of the Secretary, 
requiring them to cease and desist from the practice complained 
of in the Complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Billy H. Monk and Hubert O. Monk, hereinafter re- 
ferred to as the respondents, are partners doing business as the 
Farmers & Ranchers Livestock Commission Company, with their 
principal place of business located at Denton, Texas. 


(b) Respondents are and at all times material herein were: 
(1) Engaged in the business of conducting and operat- 
ing the Farmers & Ranchers Livestock Commission Company 
stockyard, a posted stockyard under the Act, hereinafter referred ' 
to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis and as a dealer buying and selling ' 
livestock for their own account, in commerce; and 
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(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock, in com- 
merce. 


2. Respondents, at the stockyard, on or about the 5 dates speci- 
fied in the Complaint and in other transactions at divers other 
times during the period from September 1 through December 31, 
1967, permitted R. W. “Dickie” Cain, auctioneer-employee of re- 
spondents to purchase, for his own account for speculative pur- 
poses, livestock consigned to respondents for sale on a commis- 
sion basis. 


3. Respondents, at the stockyard, on or about the 9 dates 
specified in the Complaint and in other transactions at divers 
other times during the period from September 1 through Decem- 
ber 31, 1967, permitted a trading partnership composed of R. W. 
“Dickie” Cain, auctioneer-employee, and Dalroy Field, ringman- 
employee of respondents to purchase for speculative purposes 
livestock consigned to respondents for sale on a commission basis. 


4, Respondents, on or about the dates and in the transactions 
listed below and in other transactions at divers other times dur- 
ing the period from September 1 through December 31, 1967, in 
accounting to the consignors for the sale of their livestock in 
connection with the purchases, at the stockyard, of consigned 
livestock by auctioneer R. W. “Dickie” Cain and the R. W. 
“Dickie” Cain-Dalroy Field partnership, in the transactions de- 
scribed in Findings of Fact 2 and 3 above, failed to transmit or 
deliver to said consignors full, true and correct accounts of such 
sales in that respondents issued to them accounts of sale which 
showed assumed, false, fictitious, or otherwise incorrect names, 
or initials, or numeral designations as the purchasers of the live- 
stock instead of R. W. “Dickie” Cain, Dalroy Field or the Cain- 
Field partnership, as the case may be, copies of which false and 
incorrect accounts of sale were made a part of the accounts and 
records of respondents, as follows: 


Date of No. of Head Name or Designation 
Sale Sold Consignor Shown as Purchaser 
1967 

September 14 2 Paul Martain Lester 
September 14 5 Ray Parker Lester 
September 28 2 J. Sigo # 60 
September 28 5 Emmet A. Cooper # 60 
September 28 5 Chad Wane Lester 
September 28 32 Chad Wane # 60 
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Date of No. of Head Name or Designation 
Sale 1967 Sold Consignor Shown as Purchaser 
September 28 1 Bill Stuckey # 60 
October 12 2 P. Martian Klement 
October 12 1 Chad Wayne # 22 
October 12 1 Chad Wayne Klement 
October 12 1 R. Graves Klement 
October 26 1 Paul Martian Clement vic. 
November 9 10 Floyd Quarles 101 
November 9 1 H. Tyler 101 
November 16 8 Emmit Cooper RW 
November 16 2 Jerry Mack RW 
November 16 6 J. Sigo RW 
November 16 1 Eddie Pittman RW 
November 30 1 J. Rocka 56 
November 30 2 P. B. Ranch 56 C 
December 14 1 Jerry Mack 40 
December 14 4 Billy Varnadeau 40 
December 14 2 Chad Wayne 40 


5. Respondents, during the period from September 1 through 
December 31, 1967, employed R. W. “Dickie” Cain and Dalroy 
Field, dealers within the meaning of the Act, and used Cain as ’ 
their auctioneer and Field as their ringman, notwithstanding 
that respondents had knowledge of the fact that said Cain and 
Field were engaged in buying livestock, as dealers, at the stock- 
yard. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, and 
5 hereof, respondents have wilfully violated sections 304, 307, 
812(a) and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and 
sections 401.43 (a), 201.57, and 201.66 of the regulations (9 CFR 
201.48 (a), 201.57, 201.66). 

Inasmuch as respondents have consented. that an order be 
issued requiring them to cease and desist from the practices 


complained of in the Complaint and complainant has recommend- 
ed that such an order be issued, the order will be issued. 


ORDER 
‘Respondents shall cease and desist from: 


1. permitting auctioneers and other employees of respondents f 
engaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for any purpose for their own account; 


2. permitting trading partnerships composed of employees of 
respondents engaged in the actual conduct of auction sales, or 
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such employees and others, to purchase livestock out of consign- 
ment for any purpose for the account of such trading partner- 
ships; 

8. issuing accounts of sale which fail to show the true and 
correct names of the buyer of consigned livestock; and 


4, employing or permitting any person engaged in buying live- 
stock as a dealer or market agency, or any employee of such per- 
son, to perform any service or duty in connection with the fur- 
nishing by respondents of their services. 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a market agency subject to the Act including’ 
copies of accounts of sale which show the full, true and correct 
names of the purchasers and sellers of livestock. 


This order shall become effective on the sixth day after service 
thereof upon the respondents and copies hereof shall be served 
upon the parties. 


(No. 12,243) 


In re UNITED VEAL CuTs Corp. P&S Docket No. 4082. Decided 
January 22, 1969. 


Packer—Failure to pay when due—Insufficient funds checks— 
Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of meat 
purchased in commerce and issuing insufficient funds checks in payment 
of such purchases. 


Samuel J. Harris for complainant. 
Sol Feder, of Feder & Barnett, New York, N. Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint filed on November 6, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent violated certain provisions 
of the Act. 


On December 9, 1968, respondent filed an answer which was 
amended on December 28, 1968, in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 


order consented to by respondent be issued. 


FINDINGS OF FACT 

1. (a) United Veal Cuts Corp., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at 404 West 18th Street, New York, New York. 

(b) Respondent at all times material herein was engaged in 
the business of preparing meats and meat food products for sale 
and shipment in commerce. 

(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 

2. Respondent, in connection with its operations as a packer, 
during the period from on or about April 28, 1966, through 
September 26, 1966, purchased meat in commerce on open ac- 
counts from various suppliers and failed to pay, when due, the 


purchase price of such meat. The names and addresses of the 
suppliers and the amount due each for the meat involved are set 


forth in the tabulation below. 


Name & Address Amount Past Due 
M. Brizer & Company, Inc., Jermyn, Pennsylvania $ 2,527.00 
I. Kaplan, Olyphant, Pennsylvania 5,748.86 
S. Schweid, Paterson, New Jersey - 651.26 
Cappellino Abattoir, Inc., Gouveneur, New York 8,479.08 
Whitehall Packing Company, Inc., Tampa, Florida 11,976.19 


8. Respondent, on or about the dates set forth below, issued 
checks in purported payment for meat purchased in commerce on 
open accounts, which checks were returned unpaid by the bank 


upon which they were drawn because respondent did not have 


sufficient funds on deposit in the account upon which such checks 
were drawn. 
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Date of Check Payee Amount of Check 
1966 
September 6 I. Kaplan $6,603.16 
September 30 M. Brizer & Company, Inc. 3,159.00 
CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 
herein, it is concluded that respondent has engaged in unfair 
practices in commerce in violation of Section 202(a) of the Act 
(7 U.S.C. 192(a)). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 


mended that such order be issued, the order will be issued. 


ORDER 


Respondent, its directors, officers, representatives, agents, and 


employees, directly or through any corporate or other device, in 


connection with respondent’s operations as a packer, shall cease 
and desist from (1) failing to pay, when due, the full purchase 
price of meat purchased in commerce; and (2) issuing checks in 


payment for meat purchased in commerce without having and 


maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


This order shall become effective on the first day after service 
upon the respondent. 


Copies hereof shal] be served upon the parties. 


(No, 12,244) 


In re L. W. CoBB. P&S Docket No. 3960. Decided January 23, 
1969. 


Reconsideration—Prior order amended—Failure to pay when due— 
Cease and desist 


Prior order is amended, upon petition for reconsideration, to include cease 
and desist order. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER UPON RECONSIDERATION 


On November 26, 1968, a decision was entered in this proceed- 
ing finding that respondent had violated the act but no cease and 
desist order was entered for the reasons stated in the decision. 


Complainant filed a petition for reconsideration seeking the 
entry of a cease and desist order. A copy of the petition for re- 
consideration was served upon the respondent with an opportunity 


to reply thereto. 
The respondent did not file an answer to the petition for re- 
consideration. Upon reconsideration of the matter it is concluded 


that a cease and desist order should be entered. 


ORDER 
Respondent shall cease and desist from: 


(1) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay 
such checks; and 


(2) failing to pay when due, the full purchase price of such 
livestock. 

This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,245) 


In re BUTCHER BOY PACKING COMPANY OF DELTA, COLORADO, INC. 
P&S Docket No. 4101. Decided January 27, 1969. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from issuing insufficient funds checks in payment of livestock | 
purchased in commerce, failing to pay when due the full purchase price 
of such livestock and purchasing livestock while its current liabilities } 
exceed current assets unless payment is made in full at time of purchase. 


James S. Krzyminski for complainant. 
Respondent pro se. } 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on December 18, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 


after referred to as the regulations. 


Respondent filed an answer on January 15, 1969, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allega- 
tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Butcher Boy Packing Company of Delta, Colorado, Inc., 
hereinafter referred to as the respondent, is a corporation with 
its principal place of business located at Delta, Colorado. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter, and of manufacturing meats and meat food 
products for sale and shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 


Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


8. (a) Respondent, in connection with the transactions set 


forth in paragraph II of the complaint, purchased livestock in 
commerce and failed to pay, when due, the full purchase price of 


such livestock. 
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(b) As of the date of the issuance of the complaint, there re- 
mained unpaid by the respondent a total of $67,106.20 for the 
livestock purchases set forth in paragraph II of the complaint. 

4. Respondent, during the period from April 30, 1968, to July 
21, 1968, in connection with its operations as a packer, purchased 
livestock in commerce while its current liabilities exceeded its 


current assets, and in connection with the transactions during 
such period, as set forth in paragraph II of the complaint, failed 
to pay for the livestock at the time of purchase. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 2 and 4 
herein, respondent has engaged in unfair practices in commerce F 
in violation of section 202(a) of the Act (7 U.S.C. 192(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has engaged in unfair practices in commerce in viola- 


tion of section 202(a) of the Act, supra, and section 201.48 (b) 
of the regulations (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 

Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: 

(1) Issuing checks or drafts for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 
drafts when presented for payment; 

(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(3) Purchasing livestock in commerce while respondent’s cur- 
rent liabilities exceed its current assets: Provided, however, that 
nothing herein contained shall prevent respondent, or such per- 
sons, from purchasing livestock in commerce while respondent’s 
current liabilities exceed its current assets if the purchase price 
thereof is paid in full at the time of purchase. 

This order shall become effective on the first day after service 


upon the respondent and copies hereof shall be served upon the 
parties. 
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(No. 12,246) 


In re PHOENIX LIVESTOCK AUCTION Co., INc. P&S Docket No. 
4098. Decided January 28, 1969. 


Improper maintenance of shippers’ proceeds account— 
Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to deposit in its shippers’ proceeds account the amount 


of any shortage in such account resulting from respondent’s failure to 
collect promptly from the purchasers of consigned livestock. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed November 26, 1968, by the Packers and Stockyards 


Administration, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 

On December 11, 1968, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 


based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Phoenix Livestock Auction Co., Inc., hereinafter re- 


ferred to as the respondent, is a corporation with its principal 
place of business located at 5901 East Baseline Road, Tempe, 


Arizona, and whose mailing address is Route No. 2, P. 0. Box 
592, Tempe, Arizona 85201. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of conducting and operat- 


ing the Phoenix Livestock Auction Co., Inc. stockyard, a posted 
stockyard under the Act; 
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(2) Engaged in the business of buying and selling live- 
stock at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 

a market agency and dealer to buy and sell livestock in commerce. 
2. On May 31 and June 30, 1967, the respondent had shortages 
in its custodial account for shippers’ proceeds. Such shortages 
resulted primarily from respondent’s failure to collect promptly 


from the purchasers of consigned livestock or in lieu of prompt 
collection to deposit an amount equal to the proceeds receivable 


from such sales in its custodial account pending such collections. 


As of May 31, 1967, respondent had outstanding checks drawn 
on its custodial account for shippers’ proceeds in the amount of 
$68,089.22 and had with which to offset such outstanding checks 


issued to consignors or shippers, a cash balance of $6,636.96, 
deposits in transit of $28,746.44 and proceeds receivable of 
$11,881.06 or a total of $47,264.46, resulting in a deficit balance 
of $20,824.76. 

As of June 30, 1967, respondent had outstanding checks drawn 
on its custodial account for shippers’ proceeds in the amount of 


$57,681.61 and had with which to offset such outstanding checks 
issued to consignors or shippers, a cash balance of $747.20, de- 
posits in transit of $15,390.09 and proceeds receivable of $11,254. 


88 or a total of $27,392.09, resulting in a deficit balance of 
$30,289.44, 
8. On the dates specified in the table below, the respondent sold 


consigned livestock to its president, Bert St. John, Jr., to whom 
credit was extended. However, the respondent failed to deposit 


in its custodial account before the close of the next banking day 


following each such sale, an amount equal to the proceeds receiv- 
able therefrom that were due from its president. 


Date of Sale Name of Purchaser Amount of Sale 
1967 
March 8 Bert St. John, Jr. $1,082.50 
March 29 Bert St. John, Jr. 927.50 
May 10 Bert St. John, Jr. 493.95 
May 17 Bert St. Jrhn, Jr. 966.85 
June 14 Bert St. John, Jr. 1,693.05 
June 21 Bert St. John, Jr. 4,573.70 


4. With respect to the sale of consigned livestock on the dates 
specified in the table set forth in paragraph IV of the Complaint, 
the respondent failed to deposit in its custodial account on or 
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before the third banking business day following each such sale, 
an amount equal to the proceeds receivable from the sale. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 2, 3 and 
4 herein, it is concluded that respondent has wilfully violated 


sections 807 and 312(a) of the Act (7 U.S.C. 208 and 213(a)) 
and section 201.42 of the regulations thereunder (9 CFR 201.42). 
Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 


such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from failing to deposit in 
its custodial account for shippers’ proceeds the amount of any 


shortage in such account resulting from respondent’s failure to 
collect promptly from the purchasers of consigned livestock. 


Respondent shall maintain a custodial account for shippers’ 
proceeds in accordance with the provisions of section 201.42 of 
the regulations under the Act (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 


upon the parties. 


(No. 12,247) 


In re SPRINGFIELD BEEF COMPANY, INC. P&S Docket No. 4064. 
Decided January 28, 1969. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of meat purchased in commerce. 


James S. Krzyminski and Dona S. Kahn for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on October 14, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer on January 16, 1969, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and for the purposes of 
this proceeding and for no other purposes, consents to the is- 
suance, without further notice, of a specified order containing 
findings of fact and conclusions based upon the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Springfield Beef Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at 202 Lyman Street, Springfield, Massachusetts. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of manufacturing or preparing meat and 
meat food products for sale and shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 


packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, on or about May 24, 1967, in connection with 
its operations as a packer, purchased a carload of choice beef 
carcasses from Wahoo Packing Company, Wahoo, Nebraska, for 
shipment from Nebraska to Massachusetts, for an agreed upon 
purchase price of $14,046.64. The carcasses were delivered to 
respondent, and respondent has failed and refused to pay the 
full amount of the purchase price of such meat and still owes to 
the said Wahoo Packing Company, a balance of $5,956.83, of such 
purchase price. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in an unfair practice in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


The respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, shall cease and 
desist from failing to pay, when due, the full amount of the pur- 
chase price of meat purchased in commerce, if the meat meets 
contract specifications, and from making any deductions from 
the purchase price of meat purchased in commerce without the 
agreement of the seller to a specific amount for the deduction. 


(No. 12,248) 


In re H. W. McCurpy, d/b/a JAY LIVESTOCK AUCTION MARKET. 
P&S Docket No. 3928. Decided January 28, 1969. 


Market agency—False weights—Suspension of registration 


Respondent is ordered to cease and desist from weighing livestock at false or 
incorrect weights, issuing scale tickets, paying consignors and making 
entries in his records on the basis of such weights and failing to operate 
the livestock scales in accordance with regulations, and is suspended as 
a registrant for a period of 30 days. Respondent is also ordered to keep 
full records of all transactions in his business under the act. 

James S. Krzyminski for complainant. 

T. Sol Johnson, of Johnson & Johnson, Milton, Fla., for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), Hearing Examiner Jack 
W. Bain issued a recommended decision to the effect that re- 
spondent had violated the act as charged in the complaint. He also 
proposed that respondent be ordered to cease and desist from the 
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violations found and that respondent be suspended as a registrant 
under the act for a period of 30 days. 


Respondent filed exceptions to the hearing examiner’s recom- 
mended decision and proposed order. As alleged in the complaint, 
the hearing examiner recommended findings of fact to the effect 
that respondent had under-weighed hogs consigned to him for 
sale, paid the consignors on a false weight basis and kept records 
upon which the false weights were entered. 


Respondent’s exceptions simply repeat arguments made before 
the hearing examiner in attempted explanation of the incorrect 
weights and are adequately answered in the recommended de- 
cision. 


After study of the record, the hearing examiner’s recommend- 
ed decision and proposed order are adopted as the final decision 
and order in the proceeding as if set out herein. 


The cease and desist order and the order to keep full and cor- 
rect records shall become effective on the sixth day after service 
of a copy hereof upon respondent and the order suspending re- 
spondent as a registrant under the act shall become effective on 
February 15, 1969. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


igi tds see 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on November 28, 1967, 
by the Packers and Stockyards Administration, United States De- 


partment of Agriculture, the complainant herein. The respondent, 
operator of a posted stockyard at Jay, Florida, and registered 
under the Act as a market agency to sell livestock: on commis- 
sion in commerce, was charged with selling livestock at the stock- 


yard by weight on commission but underweighing the livestock; 


paying the consignors on the basis of the false weights; and is- 
suing scale tickets and accountings and keeping records showing 
the false weights. Respondent filed an answer on December 21, 


1967, admitting the jurisdictional allegations of the complaint 


and that the livestock weighed more on the reweighing, but say- 
ing that this was caused by their getting wet and picking up mud 
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between the two weighings. He denied any intentional short 
weighing, and requested an oral hearing. 


The hearing was held in Pensacola, Florida, on February 21, 
1968, before Hearing Examiner Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture. James S. 
Krzyminski and Raymond W. Fullerton, Office of the General 
Counsel of the Department, appeared for complainant. T. Sol 
Johnson, Attorney at Law, Milton, Florida, appeared for re- 
spondent. Complainant called three witnesses, and respondent 
called six. Complainant presented five exhibits, many containing 
a number of items, all of which were received in evidence except 
one identified as 3 B, to which objection was sustained. Those 
received will be referred to hereinafter as “CX” followed by the 
exhibit number. Respondent offered no exhibits. The transcript 
consists of 153 pages, which will be referred to hereinafter as 
“Tr.” followed by the page number. 


After the hearing, complainant filed proposed findings, brief, 
etc., on April 25, 1968. Respondent filed its brief, etc., on June 
26, to which complainant replied on July 22, 1968. 


PROPOSED FINDINGS OF FACT 


1. H. W. McCurdy, respondent herein, is and was at all times 
material herein: (1) an individual doing business as Jay Livestock 
Auction Market, at Jay, Florida; (2) engaged in business of 
conducting and operating a stockyard posted under the Act, here- 
inafter called the stockyard; (3) engaged in the business of a 
market agency selling livestock on commission in commerce; and 


(4) registered with the Secretary of Agriculture under the Act 
as a market agency to sell livestock in commerce (Respondent’s 


Answer, Paragraph 1; Tr. 101, 105-106). 


2. At all times material herein there were two scales used by 
respondent at the stockyard to weigh livestock. Both scales were 
Howe make, had a 10,000 pound capacity, and were equipped 
with a type registering weighbeam having five pound minimum 
graduations. The arena scale, used for weighing cattle, was equip- 
ped with a Spinks balance indicator, but the scale used to weigh 
hogs had no balance indicator (Tr. 10, 14; CX 1A, 2A). 


8. Respondent sold cattle on an “out weight’ basis; that is, 


the sale weight was obtained by weighing just before or just after 
the cattle were offered for sale. He sold hogs on an “in weight” 
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basis; that is, the hogs were weighed as they came into the stock- 
yard, and were sold later on that weight. The scales were oper- 
ated by a weighmaster employed by respondent or by respondent 
himself. The weights were recorded mechanically on scale tickets 


by a printing device on the weighbeam. Copies of the scale tickets 


were made parts of respondent’s records, and the weights deter- 
mined by the weighmaster and recorded on the scale tickets were 
used in computing proceeds paid to consignors (Tr. 8, 10, 44-48, 


76; CX 1A, 2A, 2C). 


4. When livestock are correctly weighed for sale and are later 
correctly reweighed on the same scale, and have not received feed 
or water and have not been wetted down between the two weigh- 
ings, they should show no change in weight, or a loss in weight 
due to excretory shrink. They should never show a gain in weight 
if both weighings were correctly conducted (Tr. 16, 26-27, 41-42, 
57, 148). 


5, At approximately 4:35 p.m. on February 1, 1966, Mr. Mor- 


gan Stephens, then a Scale and Weighing Specialist for com- 
plainant, but at the time of the hearing Assistant Chief of the 
Scales and Weighing Branch of complainant, and Mr. R. V. 


Wright, Assistant Area Supervisor of complainant’s Atlanta Area 


Office, arrived at the stockyard to conduct a weighing investiga- 


tion. They introduced themselves to Respondent McCurdy and 
to Mr. M. J. Reaves, respondent’s weighmaster for cows, and said 
they wanted to reweigh some livestock. Mr. Stephens then checked 


the arena scale and found it balanced so that an animal weighing 


100 pounds would appear to weigh 115 pounds. He then properly 
balanced the scale, and kept it properly balanced during the 
checkweighing. Messrs. Stephens and Wright then selected calves 


to be checkweighed. Such calves had not had access to feed or 


water. The cattle sale had ended about 4 p.m. and the reweighing 
was done by Mr. Stephens between 4:50 and 5:27 p.m. Of the 28 
drafts reweighed, eight appeared to have gained weight over the 


sale weight instead of having a shrink loss as would normally 
be expected, three drafts apparently weighed the same, and 17 


appeared to have lost weight (Tr. 5-16, 72, 82-83, 131; CX 1A, 
1B, 4). 


6. By letter dated March 3, 1966, the Acting Area Supervisor 


of complainant’s Atlanta Area Office, which letter was delivered 
to respondent on March 5, 1966, wrote that the investigation 
described in Finding 5 showed that some hogs had been short 
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weighed, and asked respondent to see that corrective action be 


taken toward accurate weighing at the market. By this letter com- 
plainant gave respondent written notice of its actions in violation 
of the Act which would warrant suspension of its registration, 


and an opportunity to achieve compliance with lawful require- 


ments. No formal complaint was issued in connection with the 
February 1, 1966 investigation (Tr. 16-25, 88-89; CX 1B-1E). 


7. At about 8:25 a.m. on August 1, 1967, Mr. Stephens and 
Mr, James F. Gunn, a Livestock Marketing Specialist employed 


by complainant, arrived at the stockyard for the purpose of re- 
investigating respondent’s weighing practices. They went to the 
hog scale, where Respondent McCurdy was weighing hogs, and 


told him the purpose of their visit. When Mr. McCurdy finished 


weighing the draft of hogs then on the scale, Mr. Stephens check- 


ed the balance condition of the scale and found that it was back- 
balanced four pounds. He properly balanced the scale, and at 
8:35 a.m. he commenced reweighing eight drafts of hogs which 


Mr. McCurdy had weighed for purposes of sale. Although the 


hogs had not had access to feed or water, had not been wet down, 
and had not been exposed to any condition that might cause them 
to gain weight between the two weighings, seven of the eight 


drafts appeared to have gained weight, and the eighth draft of 
80 hogs appeared to have had only a five pound shrink. The re- 


weighing stopped at 8:58 a.m. to accommodate consignors await- 
ing to have their hogs weighed for sale. Messrs. Stephens and 
Gunn returned at about 9:18 a.m. and reweighed three more 


drafts. One of these consisted of six sows, four of which had 
been weighed by respondent before the arrival of Stephens and 
Gunn, but the other two were weighed by respondent thereafter. 
The six showed an apparent gain of 25 pounds. Of the last two 
drafts, weighed for sale by respondent after the initial reweighing 
of eight drafts, one (1 hog) showed no gain or loss, and the other 
(6 hogs) showed a five pound shrink (Tr. 8, 25-44, 74-76, 85-86, 
147-148; CX 2A-2C). 


8. The eight drafts of hogs which appeared on the reweighs 


to have gained weight, as in Finding 7, were weighed for sale at 
less than their true weights. The false weights were recorded by 
respondent on the scale tickets and accounts of sale issued to the 
consignors and made parts of respondent’s records. The false 


weights shown on the scale tickets and accounts of sale were used 
in computing and paying the net proceeds of the sales to the con- 
signors (Tr. 40-48; CX 2C-2D). 
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9. On August 2, 1967, Mr. Morgan Stephens tested the scale 
respondent had used to weigh hogs on the preceding day, as in 


Findings 7 and 8, and found it to be within tolerance and an ac- { 
curate instrument for weighing livestock (Tr. 48-50, 52, 55-56; ] 
CX 8A). 


10. Buyers would be attracted to auction markets where they 
got “favorable” weights, as they would get better yields because 
they were getting more pounds than they were paying for at the 
sale price. Buyers check the weights and yields they receive, and 
are likely to know where they get the “favorable” weights. On 
the other hand, it is not the general practice for farmers to check 
their weights carefully, such as weighing the livestock at home 
before sending it in for sale, and they assume they are getting , 
correct weights. Thus short weighing is an unfair and deceptive 
practice to competing markets and to farmers, as it attracts buy- 
ers away from other markets, makes it appear to farmers that 
the short weigher, attracting more buyers, gives them a better 
market, makes it possible for buyers to offer a little more per 
pound because they know that they will get a few more pounds 
than they pay for, makes farmers think they get better prices at 
the short weighing market, and makes them believe they are get- 
ting the selling price for every pound they deliver when such is 
not the fact (Tr. 86-88, 90-93, 103, 121, 180, 183-135, 186-187, 
189-140, 147-149). 


(The references to the transcript and the exhibits in the fore- 
going Findings of Fact are not intended to include all the evidence 
on the points involved, there being other evidence in many if not 


all instances. There is nothing in the whole record that it is con- 
sidered would discredit or overcome any finding made). 


PROPOSED CONCLUSIONS 


It is undisputed that hogs weighed for sale by respondent at 
some time between 6 a.m. and 9:18 a.m., and reweighed by com- 
plainant between 8:35 a.m. and about 9:30 a.m. the same morn- 
ing, as shown in Finding 7 and on page 99 of the transcript, ap- 
peared to have gained weight between the two weighings. It is 
also not disputed that hogs which had not received feed or water 
and had not been wet down, between the two weighings, would 


show a loss or no change in weight, never a gain. It has been 
found that the hogs here involved had not had access to feed or 


water, and had not been wet down, between the weighings. 
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Respondent argues that the apparent gains in weight were 
caused by malfunctioning of the scale or by the hogs having drunk 


from water puddles, and picked up quantities of mud, in the pens 
between the two weighings. 


As to the scale, respondent testified that it was 20 years old, 
and had to be repaired once since February 1, 1966. He went on 
as follows (Tr. 97): 


“After August Ist I talked to them [officials of the State of 
Florida, owner of the scale] about it being an old Scale and 
would they replace them and they said they would if they 
found them in error. However, they came and checked them 
again and said they were all right but they did admit they 
were old Scales and if they ever found them in error again 
they would replace them.” 


The evidence on this point amounts to merely an inference that 
the scale could have been malfunctioning on August 1, 1967. This 
inference is completely refuted by the related action of the State 


of Florida, and by the scale test on the day after the weighings 
(Finding 9). 


As to the mud, respondent’s testimony was that there is al- 
ways some mud in the pens, as they do not dry out from one 
Tuesday until the next, and that in the summer hogs are wet 
down in the pens, to which they are driven after arriving at the 
market and being unloaded, graded, and weighed (Tr. 99). He 
said he began receiving, weighing, and penning hogs about 6 
a.m. The undisputed facts, set out in Finding 9, are that respond- 
ent was still weighing hogs at about 8:25 a.m., when he stopped 
for some reweighing, and weighed again after 8:58. The re- 
weighing was completed when three drafts were reweighed after 
9:18 a.m. Respondent’s weighmaster for cows, M. J. Reaves, testi- 
fied that on August 1, 1967, the hogs were watered after, not be- 
fore, they were weighed, but then said he didn’t recall that day 
(Tr. 182). Tom Carr, one of the consignors, whose nine hogs had 
been short weighed five pounds (CX 2A), whose testimony re- 
spondent cites to prove that the hogs were muddy when reweigh- 
ed, testified that his hogs were clean when weighed by respondent 
but were very muddy the next time he saw them, at the sale, be- 
tween 1 and 1:30 p.m., and that he did not know when they ac- 
cumulated the mud (Tr. 120-123). J. R. Wright, another satisfied 


consignor, whose seven hogs had been short weighed 20 pounds, 
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testified that his hogs were not muddy when weighed by respond- 
ent at about 7 a.m., and that the next time he saw them, at 1:45 


p.m. at the sale, they were muddy (Tr. 126-127). 


It should be noted, from the preceding paragraph, that it might 
be concluded: that in the summer respondent usually waters 
down the hogs received for the Tuesday afternoon auction sales 
after they are weighed; that in respondent’s dirt pens the hogs 
will probably get muddy after the watering; that a muddy hog 
will weigh the weight of the mud sticking to him more than he 
did just before picking up the mud (less, of course, whatever 
excretory shrink he experienced, plus any puddle water he may 


have sipped) ; and that some of the hogs reweighed before 9:30 
a.m. on August 1, 1967, were muddy after about 1 p.m. on that 


day. But it could not reasonably be concluded that the watering 
and mud accumulating occurred at any time more specific than 
somewhere between the time each draft was weighed and the 
time of the auction sale. Even if the evidence in support of the 
mud theory were all the evidence on the issue, it could not be con- 
cluded that any draft reweighed had accumulated mud after be- 
ing weighed for sale by respondent. But, as will appear below, 
there is other evidence. 


Mr. Stephens testified that shortly after 8:25 a.m. the day of 
the reweighing he and Mr. Gunn selected hogs for reweighing 
which “didn’t have access to feed or water. They were in dry 
Pens .... Well it would serve no purpose to reweigh hogs that 
had been exposed to feed or water or been wetted down or any- 
thing of this nature since there could have been the possibility 
of the hogs gaining weight over their original purchase weight 
or sales weight.” (Tr. 26-27). And on pages 74 and 75 appears 
his testimony that he and Mr. Gunn made close observations 
that there was no evidence that the pens whence came the hogs 
reweighed had feed or water or facilities therefor, that the pens 
had “dirt bottoms”, that the dirt was dry, that the hogs had not 
been wetted down, and were not caked with mud. Pages 147 and 
148 show Mr. Gunn’s testimony that when he and Mr. Stephens 
went in to select the hogs to reweigh, a man “started wetting 
these hogs down in the upper part of the barn” and they asked, 
him not to wet down any more hogs; that the hogs selected were 
dry, came from dry pens, and the hogs had no mud on them and 
got none on them on their way to the scale. 
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The only credible evidence in the record is that the hogs re- 
weighed came from dry pens and were not muddy. The definite 
statements of trained and experienced investigators is to that 
effect. The testimony, by persons who could not believe that re- 
spondent had shorted them, that their hogs were muddy in the 
afternoon does not in any way contradict the evidence that the 
hogs were dry when reweighed. They appeared to have gained 
weight, but there was no mud to account for the false appearances. 


In weighing livestock for sale when the scale was out of balance, 
in weighing at less than true weights, and in accounting on the 
basis of false weights, respondent used an unfair and deceptive 
practice in violation of Sections 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)) and of sections 201.55, 201.71, and 
201.73-1(e) (3) of the regulations thereunder (9 CFR 201.55, 
201.71, and 201.73-1(e) (3)). Keeping in its records copies of 
scale tickets, accounts of sale, etc., showing the false weights 
violated Section 401 of the Act (7 U.S.C. 221). In re Madison 
Stock Yards, 27 A.D. 68, 73-74 (1968) ; In re Farmers Commis- 
sion Company, Inc., 24 A.D. 1491 (1965) ; In re Empire Livestock 
Marketing Cooperative, Inc., 24 A.D. 594 (1965); In re Wayne 
County Livestock Exchange, Inc., 283 A.D. 472 (1964); In re 
Milton Silver, 21 A.D. 1488 (1962). 


Short weighing is not a technical violation. When a farmer 
entrusts livestock to respondent for sale, he is entitled to the most 
money respondent can return him for the animals. Returning 
him less than that by the value of a few pounds of animal is not 
likely, in itself, to bankrupt a farmer, but it does deprive him, 
without his knowledge, of that much money which respondent was 
obligated to get from and deliver to him. Respondent acted know- 
ingly, intentionally, willfully (Goodman v. Benson, 286 F.2d 896, 
20 A.D. 159 (C.A. 7, 1961) ), after notice and opportunity to dis- 
continue his violations. This warrants the cease and desist and 
suspension orders proposed below. 


All contentions in the record have been considered, and whether 
or not specifically mentioned herein, any suggestions, requests, 
etc., inconsistent with this decision are overruled or denied. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in the follow- 
ing activities in commerce: (1) weighing livestock at other than 
the true and correct weights; (2) issuing scale tickets or ac- 
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countings to consignors of livestock on the basis of false and in- 
correct weights; (3) paying the consignors of livestock on the 
basis of false and incorrect weights; (4) making entries in re- 
spondent’s accounts and records showing false or incorrect weights 
of livestock; and (5) failing to operate livestock scales owned and 
controlled by respondent in accordance with the regulations un- 
der the Act constituting INSTRUCTIONS FOR WEIGHING 
LIVESTOCK. 


Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including, among other things, scale tickets 
which show the true and correct weights of livestock sold by 
respondent on a weight basis. 


Respondent is suspended as a registrant under the Act for 
30 days. 


(No. 12,249) 


In re AZALEA MEATS CORPORATION. P&S Docket No. 4092. Decided 
January 30, 1969. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce. 


Ronald M. Gaswirth for complainant. 
Roger A. Clark, of Royall, Koegel, Rogers & Wells, Washington, D. C., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 26, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 
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On January 16, 1969, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the, 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Azalea Meats Corporation, hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at P. O. Box 1007, New Bern, North Carolina. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
and in other transactions at divers other times during the period 
from July 14, 1967 through October 5, 1967, purchased livestock 


in commerce and failed to pay, when due, the full purchase price 
of such livestock. 


Date of No.of Amount of Date Purchased 
Purchase Head Purchase Paid From 
1967 
July 14 17 $3,391.56 August 8 Carolina Stock Yards, 


Co., Siler City, N.C. 
July 21 24 4,478.78 August 2 ” * 7 
August 4 28 5,305.89 August 21 ™ r - 
August 10 10 1,676.47 August 24 Wells Livestock Mkt. 

Inc., Wallace, N.C. 
August 17 9 1,539.57 August 31 ” - - 
August 11 12 2,081.19 August 23 Carolina Stock Yards, 
Co., Siler City, N.C. 
August 18 21 8,783.80 September 1 ? 
August 25 8 1,335.17 September 12 7 ™ ws 
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Date of No.of Amount of Date Purchased 
Purchase Head Purchase Paid From 
August $1 15 2,388.24 September 18 Wells Livestock Mkt. 
Inc., Wallace, N.C, 


September 28 13 2,214.69 October 14 » 

October 5 20 2,835.67 October 20 - ” ” 

July 3 153 7,962.64 July 14 H. F. Allen Livestock Co. 
Vidalia, Georgia 

July 7 197 10,016.03 July 21 ” ” ” 

July 17 145 7,229.51 August 3 ” ” ” 

July 25 141 6,485.85 August 4 » » 

August 14 165 8,085.89 August 25 o ” ” 

August 18 175 8,036.32 September 1 » mo» 

August 24 146 6,472.90 September 8 a ee 

August 81 153 6,332.61 September 21 2 eee 

September 5 165 6,704.66 September 21 - vehi 

September 11 164 7,570.18 September 28 ” ” ” 

September 27 163 6,379.29 October 13 ” ” ” 

October 4 112 4,758.61 October 19 CH 3G te 

October 5 160 7,306.70 October 26 - ” " 

CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in an unfair practice in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,250) 


In re AZALEA MEATs, INC. P&S Docket No. 4091. Decided Janu- 
ary 30, 1969. 
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Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce. 


Ronald M. Gaswirth for complainant. 
Roger A. Clark, of Royall, Koegel, Rogers & Wells, Washington, D. C., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 26, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On January 16, 1969, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Azalea Meats, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at P. O. Box 390, Orangeburg, South Carolina 29115. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
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July 
Aug. 
Aug. 
Sept. 
Sept. 
Sept. 
Sept. 
Oct. 


Oct. 


Oct. 
Oct. 


Oct. 
Oct. 


Oct. 
Oct. 


Oct. 
Oct. 
Oct. 
Nov. 


Nov. 


Date of 
Purchase 


1967 


1 


30 


31 


19 


20 


23 
24 


25 
26 


31 


No.of Amount of 
Head Purchase 


11 
33 
115 
12 
55 
11 
13 
24 
10 
128 


161 
86 


54 
89 


93 
67 


50 
94 
142 
12 


29 


$1,516.96 
2,720.48 
6,624.28 
1,903.58 
8,439.79 
1,464.08 
1,791.32 
1,577.95 
1,560.42 
6,449.26 


8,174.52 
4,843.51 


3,905.80 
4,664.90 


5,190.49 
3,441.34 


2,413.18 
4,173.35 
6,887.94 
1,179.64 


2,982.07 
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Date 
Paid 
1967 


July 


Sept. 


Sept. 


Sept. 
Sept. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


Oct. 
Oct. 


Nov. 
Nov. 


Nov. 
Nov. 


Nov. 
Nov. 
Nov. 
Nov. 


Nov. 


12 


6 


19 


21 


28 


23 


13 
16 


20 


and in other transactions at divers other times during the period 
from July 1, 1967, through November 7, 1967, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


Purchased 
From 


Walterboro Stockyards Co., 

Inc., Walterboro, S.C. 

Orangeburg Stock Yards, Inc., 

Orangeburg, S.C. 

H. F. Allen Livestock Co., 

Vidalia, Ga. 

Orangeburg Stock Yards, Inc., 

Orangeburg, S.C. 

Walterboro Stockyards Co., 

Inc., Walterboro, S.C. ; 

Orangeburg Stock Yards, Inc., 

Orangeburg, S.C. 

Walterboro Stockyards Co., 

Inc., Walterboro, S.C. 

Hutto Stock Yard, Inc., 

Holly Hill, S.C. 

Orangeburg Stock Yards, Inc., 

Orangeburg, S.C. 

H. F. Allen Livestock Co., 

Vidalia, Ga. 
” ” ” 

Hutto Stock Yard, Inc., 

Holly Hill, S.C. 

Walterboro Stockyards Co., 

Inc., Walterboro, S.C. 

H. F. Allen Livestock Co., 

Vidalia, Ga. 
” ” ” 

Hutto Stock Yard, Inc., 

Holly Hill, S.C. 

Orangeburg Stock Yards, Inc., 

Orangeburg, S.C. 

H. F. Allen Livestock Co., 

Vidalia, Ga. 

Hutto Stock Yard, Inc., 

Holly Hill, S.C. 

Walterboro Stockyards Co., 

Inc., Walterboro, S.C. 

Hutto Stock Yard, Inc., 

Holly Hill, S.C. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in an unfair practice in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 

ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,251) 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 12,252) 


JOHN K. MELLINGER v. THE UNION STOCK YARD COMPANY. P&S 
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(No. 12,253) 


STANLEY LABANOWSKI, JR. v. FRADEN’S PRODUCE, INC. PACA 
Docket No. 2-1131. Decided January 8, 1969. p 


Reopening after default—Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 





L 
In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seqg.), a default order 
was issued December 6, 1968, awarding reparation to complain- 
ant against respondent. Subsequently, respondent filed, in effect, ti 
a motion to reopen the proceeding after default in the filing of ir 
an answer pursuant to section 47.25 (e) of the rules of practice a 
(7 CFR 47.25 (e)) and the order of December 6, 1968 was stayed Si 
pending the issuance of a further order in this proceeding. Re- ] 
spondent alleges that its failure to file an answer herein was due n 
to the illness and absence from its office of an officer of respond- tl 
ent corporation. A copy of respondent’s motion was served upon tl 
complainant and complainant objected to the granting of such fi 
motion. al 
Upon consideration of the record herein, it is concluded that tc 
the motion to reopen was filed within a reasonable time under SI 
the circumstances and that good reason has been shown why the a 
relief requested in the motion should be granted. Cf., Fred G. t 
Hilvert Co., Inc. v. California Produce Exchange, Inc., 23 A.D. " 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 | a 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 | * 
A.D. 790 (1957). Accordingly, respondent’s default in the filing of 
of an answer in this proceeding is hereby set aside, the order of fe 
December 6, 1968, is hereby vacated and respondent has 10 days t 
from the date of service of this order upon it within which to 
file an answer to the complaint. ai 
tk 
of 
(No. 12,254) a 


PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL FROZEN Foops 
Co., Inc. PACA Docket No. 2-1028. Decided January 6, 1969. pu 
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Certification to Judicial Officer—Motion to dismiss counterclaim and 
affirmative defense—Non-perishable agricultural commodity— 
Jurisdiction 


Presiding officer’s ruling proper in dismissing counterclaim and affirmative 
defense where jurisdiction lacking over transaction not involving fresh 
fruit or vegetable. His ruling also proper in denying complainant’s re- 
quest for issuance of award in amount claimed or for alleged undisputed 
amount and for dismissal of other affirmative defense. Proceeding 
remanded to presiding officer. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING ON CERTIFICATION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), complainant, 
in a complaint filed April 23, 1968, requested reparation in the 
amount of $68,250, plus interest, in connection with the alleged, 
sale by complainant to respondent of 6500 30-pound tins of frozen 
cherries in contemplation of movement thereof in interstate com- 
merce. On August 21, 1968, respondent filed an answer admitting 
the sale of the frozen cherries by complainant to respqndent and 
that it has not paid the full purchase price thereof. The answer 
further alleges that an amount is due and owing from complain- 
ant to respondent as set forth in its second affirmative defense 
to the complaint. In such defense, respondent alleges the sale, 
shipment and delivery by respondent to complainant of 10,000 
cases of Portuguese tomato paste and the complainant’s failure 


to pay $63,019.46! of the purchase price thereof. The answer 
contains a counterclaim in which respondent, in part, requests an 


award of the sum allegedly owing to it by reason of the sale of 
tomato paste to complainant by way of affirmative relief or a set- 


off for recoupment. The answer also contains an affirmative de- 
fense, the first affirmative defense, wherein respondent alleges 


that the complaint fails to state a cause of action under the act. 
On October 1, 1968, complainant filed a motion to dismiss the 


answer, the affirmative defenses and counterclaim contained 
therein and for the issuance of a reparation award on the basis 
of respondent’s admission of liability or, in the alternative, for 
an undisputed amount. Respondent filed an objection to such 


1. Assuming that the amounts stated in the answer as representing the purchase pricy 
($124,242.21) and the amount paid ($61,232.75) are correct, the alleged unpaid balance of the 
purchase price would be $63,009.46. 
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motion and on November 8, 1968, the presiding officer granted 
complainant’s motion to dismiss the counterclaim and the second 


affirmative defense and denied its request for dismissal of the 
first affirmative defense and for the issuance of an award of 


reparation at this stage of the proceeding. 


Subsequently, on December 12, 1968, respondent requested that 
the presiding officer, pursuant to section 47.13(b) of the rules of 
practice (7 CFR 47.13(b)), certify to the Secretary of Agri- 
culture his ruling of November 8, 1968, insofar as it dismissed 
respondent’s counterclaim and the second affirmative defense set 
forth in its answer. On December 13, 1968, the presiding officer 
filed such a certification. 


Section 47.13(b) of the rules of practice provides: 


“The submission or certification of any motion, request, 
objection, or other question to the Secretary prior to the 
transmittal of the record to the Secretary .. . shall be in the 


discretion of the examiner.” 


As was stated in Knapp-Sheriff-Koelle v. Mendelson-Zeller Co., 
18 A.D. 508, 509 (1959), “The intent of the rules of practice 
seems to be to authorize the presiding officer to rule upon motions 
of the kind involved or in the discretion of the presiding officer 
to certify the motions to the Secretary for decision without a rul- 
ing by the presiding officer. Katz & Co. v. Giannini Fruit Sales, 
Inc., 18 A.D. 65 (1959); Stott & Reid v. Community Produce 
Company, 15 A.D. 403 (1956) ; In re Cargill, Inc., and Erwin E. 
Kelm, 12 A.D. 1109, 1111 (1953). There are no provisions for 
interlocutory appeals*from rulings of the presiding officer. All 
appeals from rulings by the presiding officer upon motions, etc., 
... are intended to be taken up in connection with review of the 
entire proceeding by the Secretary after the presiding officer has 
filed his report.” However, since the appeal is before. us, we shall 
decide the subject matter thereof. But, pursuant to section 
47.13(b) of the rules of practice, we shall treat as certified to us 
complainant’s motion to dismiss and for the issuance of a repara- 
tion award and shall not limit our inquiry solely to the dismissal 
granted by the presiding officer. In other words, the matters 


denied by the presiding officer in his ruling of November 8, 
1968, will also be considered herein. 


The principal ground stated in complainant’s motion to dis- 
miss the second affirmative defense and the counterclaim is that 
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the transaction upon which they are based, that is, the alleged 
sale by respondent to complainant of 10,000 cases of Portuguese 
tomato paste, does not involve a perishable agricultural commod- 
ity as defined in the act.2 The presiding officer so concluded and 
so do we. Cf., e.g., Schmieding Bros., Inc. v. Humboldt Foods, 
Inc., 27 A.D. 1557 (1968); The Cincinnati Fruit and Produce 
Credit Association v. Hopkins Fruit Company, 14 A.D. 1011 
(1955) ; Brook-Maid Food Co., Inc. v. Farm Bureau Fruit Prod- 
ucts Co., 9 A.D. 1847, 1852 (1950). See also section 46.2(u) of 
the regulations issued pursuant to the act (7 CFR 46.2(u)). 


Respondent does not contest this conclusion. Rather, respond- 
ent contends that the Secretary has jurisdiction over the subject 
matter of the counterclaim and the second affirmative defense 
by virtue, in effect, of the filing of the complaint in this proceed- 
ing. In other words, respondent contends that the Secretary may 
entertain jurisdiction thereof under the equitable doctrine of an- 
cillary and pendent jurisdiction whereby a tribunal may consider 
an unrelated counterclaim over which it would otherwise have no 
independent jurisdiction. Respondent further contends that the 
Sicuation presented herein is analagous to the waiver, in some 
instances, of sovereign immunity to unrelated counterclaims 
against foreign governments and the United States resulting 
from the institution of proceedings by such governments. 


While we are sympathetic to and appreciate respondent’s po- 
sition, and would hold otherwise if we could, we are of the opin- 
ion that we lack authority to consider its counterclaim and second 
affirmative defense in this proceeding as they are not bottomed on 
a transaction or transactions involving a perishable agricultural 
commodity. Cf. e.g., W & M Produce Co. Inc. v. R & R Produce 
Company, 25 A.D. 984, 987 (1966); Stahmann Farms v. Jack 
Braunston and Son, 5 A.D. 295, 299-300 (1946) ; John H. Postel 
v. Frank J. Crivella, 2 A.D. 162 (1948). Obviously, this forum is 
not a court of general jurisdiction. Our jurisdiction is a limited 
one. See, e.g., Rankin Sales Co. v. Morrie H. Morgan Company 
et al., 296 F.2d 113 (9th Cir. 1961); Reid and Joyce Packing 
Company v. G. W. Touchstone, 15 A.D. 884 (1956) and cases 
cited therein; Brook-Maid Food Co. Inc v. Farm Bureau Products 
Co., supra at p. 1852. It is limited by the confines of the act and 


2. Section 1(4) of the act (7 U.S.C. 499a(4)) defines the term “perishable agricultural 
commodity” to mean “any of the following, whether or not frozen or packed in ice: Fresh, 


fruits and fresh vegetables of every kind and character; and (B) includes cherries in brine 
as defined by the Secretary in accordance with trade usages;” 











72 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 28 A.D. 72 


the issue presented by complainant’s motion to dismiss is not one 
of policy, equitable jurisdiction or waiver. Accordingly, respond- 
ent’s counterclaim and second affirmative defense contained in its 
answer are hereby dismissed. 


We turn now to the matters denied by the presiding officer in 
his ruling of Novmber 8, 1968, that is, complainant’s request for 
the issuance of a reparation award for the entire amount claimed 
in the complaint or, in the alternative, for an alleged undisputed 
amount and for the dismissal of respondent’s first affirmative 
defense. We are in agreement with the presiding officer in deny- 
ing such requests. It appears, on the basis of the pleadings, that 
even in the absence of the counterclaim and the second affirmative 
defense respondent has not admitted liability to complainant for 
the amount claimed in the complaint or for a lesser amount, that 
respondent has denied certain matters set forth in the complaint 
and that an award of reparation at this preliminary stage of the 
proceeding is not possible. Further, the presiding officer was cor- 
rect in not dismissing the first affirmative defense contained in 
the answer at this time especially since the proceeding must move 
on to its evidentiary phase. Such defense does not constitute a 
demurrer and respondent did not move to dismiss the complaint 
at this point in the proceeding on the basis of such defense. 


The matter is hereby remanded to the presiding officer for 
further action in this proceeding in accordance with the rules 
of practice. 


Copies hereof shall be served upon the parties. 


(No. 12,255) 


KO0O0ZER PRODUCE COMPANY v. JOHN L. STERRY PRODUCE, RALPH 
M. BOEHMER and BupDDY SUTTON PRODUCE. PACA Docket 
No. 2-880. Decided January 15, 1969. 


Receipt of shipments by other than purchaser—“Conspiracy to defraud”— 
Purchaser and receiver jointly liable 


Where respondents Sterry and Sutton admitted allegations of the complaint 
by failure to file answer thereto, they are jointly and severally liable to 
complainant for the agreed purchase prices of shipments of potatoes 
sold to Sterry. Since respondent Boehmer was not a broker in these 
transactions, the complaint against him is dismissed. 
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Ray Cowsert, of Cowsert & Bybee, Hereford, Texas, for complainant. 
Respondent Ralph M. Boehmer pro se. 
W. J. Weltler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant asks for an 
award of reparation against respondents in the amount of 
$2,444.00 in connection with the sale and shipment of two truck- 
loads of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each party. A copy of the formal complaint 
Was served upon each respondent. Ralph M. Boehmer filed an 
answer denying liability to complainant and requesting an oral 
hearing. John L. Sterry Produce and Buddy Sutton Produce did 


not file an answer. 


An oral hearing was held at Dallas, Texas, on August 26, 1968, 
at which Ralph M. Boehmer represented himself. Complainant 
and the other two respondents were neither present nor repre- 
sented at the hearing. No briefs wre submitted by the parties. 


FINDINGS OF FACT 


1. Complainant is an individual, William C. Koozer, doing 
business as Koozer Produce Company, whose address is P. O. Box 
733, Alliance, Nebraska. 


2. The first respondent is an individual, John L. Sterry, doing 
business as John L. Sterry Produce, whose address is 12647 
Sunglow, Dallas, Texas. The second respondent is an individual, 
Ralph M. Boehmer, whose address is 910 South Pearl Express- 
way, Dallas, Texas. The third respondent is an individual, Ray- 
mond Edward Sutton, doing business as Buddy Sutton Produce, 
whose address is Apartment 122, 909 Polk Plaza Lane, Dallas, 
Texas. At the time of the transactions involved herein, each re- 
spondent was licensed under the act. 


3. On January 30, 1967, contemplating shipment in interstate 
commerce, complainant sold to John L. Sterry Produce for ship- 
ment to him at Dallas, Texas, 440 100-pound sacks of red potatoes 
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at an agreed price of $2.60 per hundredweight, f.o.b. Alliance, 
Nebraska, or a total price of $1,144.00. 


4, On February 1, 1967, contemplating shipment in interstate 
commerce, complainant sold to John L. Sterry Produce for ship- 
ment to him at Dallas, Texas, 500 100-pound sacks of white 
potatoes at an agreed price of $2.60 per hundredweight, f.o.b. 
Bayard, Nebraska, or a total price of $1,300.00. 


5. On January 31 and February 3, 1967, respectively, com- 
plainant shipped by truck the two lots of potatoes referred to in 
Findings of Fact 3 and 4 from the loading points in Nebraska 
to John L. Sterry Produce at Dallas, Texas. Upon arrival of these 
shipments, they were received by Buddy Sutton at the direction 
of Sterry. 


6. Prior to the transactions set forth in Findings of Fact 3 and 
4, John L. Sterry Produce had tried to purchase the two loads 
of potatoes from complainant for the account of Buddy Sutton 
Produce. Complainant refused to sell to Buddy Sutton Produce. 


7. No payments for these potatoes have been made to com- 
plainant. 


8. The informal complaint was filed February 24, 1967, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the two loads 
of potatoes were ordered by Boehmer and Sterry, and were in- 
voiced and shipped to Sterry after complainant refused to sell 
them to Sutton because of his poor financial rating. It is further 
alleged that all of the respondents conspired to defraud complain- 
ant of the potatoes by causing delivery of them to Sutton. Com- 
plainant also alleges that drafts drawn on John L. Sterry for the 
agreed prices were returned unpaid. 


The record does not establish that respondent Boehmer was a 
broker in these transactions, that he was contractually liable for 
the potatoes, or that he violated any provision of the Act. Boeh- 
mer testified that his only relationship to these transactions was 
that he introduced Sterry to complainant over the telephone. 
Accordingly, the complaint as to Ralph M. Boehmer should be 
dismissed. 
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The failure of John L. Sterry Produce and Buddy Sutton Pro- 
duce to file an answer to the formal complaint constituted an ad- 
mission of the facts alleged in such complaint as provided in sec- 
tion 47.8(c) of the rules of practice (7 CFR 47.8(c)). The facts 
deemed admitted are set forth in the Findings of Fact. The fail- 
ure of John L. Sterry Produce and Buddy Sutton Produce to pay 
the total purchase price of the two truckloads of potatoes was in 
violation of section 2 of the act. Reparation should be awarded 
against these two respondents, jointly and severally, in favor of 
complainant in the amount of $2,444.00, with interest. Of course, 
payment to complainant of a total of $2,444.00, with interest, 
will discharge this claim. 


ORDER 


Within 30 days from the date of this order, respondent John 
L. Sterry Produce and respondent Buddy Sutton Produce, jointly 
and severally, shall pay to complainant, as reparation, $2,444.00, 
with interest thereon at the rate of 6 percent per annum from 
March 1, 1967, until paid. 


The complaint as to respondent Ralph M. Boehmer is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,256) 


DONALD BARKLEY v. GEORGE W. TALLMAN. PACA Docket No. 
2-897. Decided January 15, 1969. 


Consignment—Guarantee of freight and brokerage not established— 
Gross proceeds—Resale expenses—Reasonable value 


In a consignment transaction where complainant failed to prove a guarantee 
by respondent for freight and brokerage on the first load of potatoes and 
respondent’s resale expenses, not including freight charges for that load, 
exceed gross proceeds thereon and also where respondent’s total resale 
expenses, not including freight charges for both loads, were in excess of 
the total gross proceeds, the complaint is dismissed. 


Complainant and respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 75 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a timely complaint for reparation of $1,012.25, 
which is alleged to be the amount due in connection with two 
loads of potatoes handled by respondent for complainant’s ac- 
count. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying 
liability to complainant on the ground that the amount due com- 
plainant on one load is offset by the amount due respondent on 
the other load. Respondent requested an oral hearing which was 
denied in view of the fact that the amount of reparation claimed 
by complainant did not exceed $1,500 and no peculiar circum- 
stances had been set forth to show the necessity for an oral hear- 
ing. 


The shortened method of procedure was followed as provided 
by the rules of practice (7 CFR 47.20). Pursuant to such pro- 
cedure, complainant was given an opportunity to file an opening 
statement and respondent an answering statement. Neither party 
filed such statement or a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Donald Barkley, whose ad- 
dress is P. O. Box 1, Edison, California. 


2. Respondent is an individual, George W. Tallman, whose ad- 
dress is Route +1, Tower City, Pennsylvania. Respondent was 
not licensed under the act at the time of the transactions, but 
was subject to license. 


' 8. On or about June 16, 1967, complainant by oral contract 
sold to Harvey S. Herring, Pine Grove, Pennsylvania, one car- 
load of potatoes, BAR 7401, at an agreed price of $1,161.05, f.o.b. 
Edison, California. The potatoes were shipped in interstate com- 
merce from loading point in the State of California to the buyer 
in the State of Pennsylvania. Upon the arrival of said carload 
at its destination, it was rejected by the buyer. On June 22, 1967, 
complainant by oral contract consigned said carload to respondent 
to be sold for the account of complainant. 
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4. On or about June 22, 1967, complainant by oral contract 
sold to Harvey S. Herring, Pine Grove, Pennsylvania, a carload 
of potatoes, MDT 10656, at the agreed price of $1,012.25, f.o.b. 
Edison, California. The potatoes were shipped in interstate com- 
merce from loading point in the State of California to the buyer 
in Pennsylvania. Upon arrival at the destination on June 30, 
1967, the buyer rejected said carload of potatoes. Complainant 
by oral contract consigned said carload to respondent to be sold 
for the account of complainant. 


5. Respondent accepted the potatoes in carload BAR 7401 and 
paid the railroad the freight charges of $1,010.68. The gross 
proceeds realized by respondent were less than the expenses of 
resale, exclusive of freight charges. Respondent accepted the 
potatoes in car MDT 10656 and paid the carrier the freight 
charges of $1,034.99. Respondent sold the potatoes for an un- 
disclosed amount. The reasonable value of the potatoes in car 
MDT 10656 was $2,047.24. Respondent has made no payment to 
complainant in connection with either load. 


6. A complaint was filed October 27, 1967, which was within 
9 months after the alleged causes of action accrued. 


CONCLUSIONS 


There is no dispute that complainant’s sales agent, Robert C. 
Weber, authorized respondent to sell the two carloads of potatoes 
for complainant’s account. Likewise, there is no dispute as to the 
amount due complainant on car MDT 10656. Although there is 
no evidence as to the gross proceeds realized by respondent from 
the sale of this load, complainant and respondent agree that the 
sum due is $1,012.25. Complainant considers this amount, which 
is the same as the f.o.b. price Harvey S. Herring contracted to 
pay complainant, plus the freight paid by respondent, or 
$2,047.24, as representing the gross proceeds. We have found such 
amount to be the reasonable value of the potatoes. 


The controversy here concerns car BAR 7401. Complainant 
alleged that respondent agreed to guarantee the freight charges 
and brokerage on this load and, therefore, has no right to set 
off any deficit against the amount admittedly due on the other 
load. Respondent denied that there was anything said as to a 
guarantee of freight and brokerage. Respondent alleged that on 
June 22, 1967, Herring rejected the load; that he telephoned this 
information to Weber at approximately 8:30 p.m. the same day; 
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and that Weber said he “did not like to abandon another car to 
the railroad, so why don’t you do the best you can with it.” 


The report of investigation includes a letter dated March 14, 
1968, sent by Weber to the Department. Weber stated that he 


told respondent he should handle the car for complainant’s ac- 
count but he must protect complainant for freight and broker- 


age charges. 


It is the contractual duty of the shipper in a consignment 
transaction to reimburse the receiver for any deficit incurred on 
disposition of the shipment, in the absence of an agreement to 
the contrary. Summers Bros. v. Royal Kings Row, 26 A.D. 1101, 
L. Gillarde Sons Co. v. Mercurio, 16 A.D. 611. Complainant had 


the burden of proving by a preponderance of the evidence his 
allegation that respondent agreed to guarantee the freight and 


brokerage charges on BAR 7401. It is concluded that complain- 
ant has failed to sustain this burden. 

Respondent submitted evidence in detail as to his disposition 
of the potatoes. Most of the potatoes sold by respondent had to 
be replaced by other potatoes. His expenses, not including the 
freight charges paid of $1,010.68, were in excess of the total 
gross proceeds of $60.00. The report of investigation includes 
the report of inspections made by the Railroad Perishable Inspec- 
tion Agency of BAR 7401 at 8 p.m. June 22 and 1 p.m. June 23. 


Decay in the various lots ranged from an average of 23 percent 
to 35 percent. 


The evidence establishes that respondent properly and promptly 
attempted to dispose of the potatoes in car BAR 7401 and that 
the expenses incurred by him on this load exceeded the sum of 
$1,012.25 admittedly due complainant on MDT 10656. According- 


ly, the complaint should be dismissed. 
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ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 12,257) 


JOHN M. EvANS PRopucE COMPANY v. L. FRIEDLANDER & Co. 
PACA Docket No. 2-987. Decided January 30, 1969. 
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Petition for reconsideration—Dismissed 


As the order of December 12, 1968, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued December 12, 1968, awarding reparation to 
complainant against respondent in the amount of $1,353, with 
interest. On December 20, 1968, and within the time allowed there- 


for, respondent filed a petition for reconsideration. 


Upon reconsideration of the order of December 12, 1968, we 


find that all of the matters set forth in the petition for recon- 
sideration were thoroughly analyzed and considered at the time 
of issuance of such order. The order, in our opinion, is sup- 
ported by the evidence and the law applicable thereto. Accord- 
ingly, the petition of respondent is hereby dismissed without prior 
service upon complainant. 


The order of December 12, 1968, is hereby reinstated except 
that the reparation awarded therein shall be paid within 30 days 
from the date hereof. 


Copies of this order shall be served upon the parties. 


(No. 12,258) 


NOVA SCOTIA BLUEBERRY EXPORTERS v. CUSHMAN BAKING COM- 
PANY. PACA Docket No. 2-785. Decided January 15, 1969. 


Oral contract—Confirmation of—Failure to order—Rejection—Damages 


q 


Where oral contract for sale of blueberries was confirmed in writing by broker 
and respondent made no objection to such confirmation, the contract be- 
tween respondent and complainant is valid. And since respondent re- 


jected the berries without reasonable cause by failing to order, and com- 
plainant resold the berries in good faith, respondent liable to complainant 
for difference between contract price, including storage and carrying 
charges, and the resale proceeds. 
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Complainant pro se. 
Royden A. Keddy, Portland, Me., for respondent. 


James A. O’Donnell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,722.80 in connection 


with a transaction involving an alleged sale of blueberries in 
interstate and foreign commerce. 


Respondent was served with a copy of the formal complaint. 


Copies of the Department’s report of investigation were served 
upon both parties. Respondent filed an answer to the complaint 
denying liability and requesting an oral hearing. 


An oral hearing was held at Portland, Maine, on August 9, 
1968. Respondent was represented by counsel. Four witnesses ap- 
peared and testified at the hearing, two for each side. No briefs 


were filed. 


FINDINGS OF FACT 


1. Complainant is a corporation, National Bakers Supply Corp., 
doing business as Nova Scotia Blueberry Exporters, whose ad- 
dress is 48 Summer Street, Somerville, Massachusetts. 


2. Respondent is a corporation, Cushman Baking Company, 


whose address is 107 Elm Street, Portland, Maine. At the time 


of the transaction involved herein, respondent was licensed under 
the act. 


3. On September 26, 1966, in the course of interstate and 
foreign commerce and by oral contract, complainant sold to re- 


spondent 50,040 pounds of Nova Scotia frozen wild blueberries, 
IQF, at an agreed price of 28 cents per pound, f.o.b. Portland, 


Maine. At the time of sale, the blueberries were stored at the 
Cumberland Cold Storage warehouse in Portland, Maine, having 


been shipped from Parrsboro, Nova Scotia, Canada. The contract, 
which provided for the blueberries to be taken from the ware- 


house by respondent, as wanted, by June 1, 1967, also called for 
respondent to pay a storage charge of 18 cents per cwt., per 





—————— 
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month from October 1, 1966, plus a carrying charge of 20 cents 
per cwt., per month on any balance remaining undelivered from . 


January 1, 1967. 


4. The contract was negotiated by Mary Lobacz, Office Man- 
ager at respondent’s plant in Lynn, Massachusetts, and T. T. 
McDonald of the Northeastern Brokerage Company, located at 
Boston, Massachusetts, who prepared a Confirmation of Sale and 
forwarded copies to complainant and respondent. 


5. On October 11 and November 15, 1966, and January 16 and 
April 27, 1967, the broker McDonald contacted respondent’s Mary 


Lobacz to remind her of respondent’s blueberry commitment and 
that respondent had made no withdrawals from storage. 


6. Upon being contacted by the broker, as set forth in Finding 
5, Mary Lobacz notified L. L. Douglass, purchasing agent at re- 


spondent’s facility in Portland, Maine, that he was to order the 
blueberries out of storage and use them. 


7. In correspondence addressed to respondent’s agent, Douglass, 


at Portland, Maine, under dates of August 14 and 16, and Septem- 
ber 18, 1967, representatives of the Northeastern Brokerage 


Company offered their services in helping respondent move the 
blueberries under contract, quoted prevailing prices to assist re- 


spondent in computing its costs on the blueberries under contract, 
and summarized the circumstances leading to the broker’s is- 


suance of the Confirmation of Sale and the events which trans- 
pired thereafter. 

8. On February 28 and June 12, 1967, complainant’s President, 
Chris Gaklis, sent letters to respondent at Lynn, Massachusetts, 
and Portland, Maine, respectively, referring to the blueberry con- 


tract and requesting advice as to when respondent would start to 
take delivery of the blueberries. 


9. On July 7, 1967, complainant invoiced respondent for 
$16,062.84, representing the purchase price of 50,040 pounds of 
blueberries at 32.1 cents per pound. 

10. On August 3, 1967, complainant’s Chris Gaklis wrote to re- 


spondent at Portland, Maine, referring to the invoice previously 


sent and complaining of no payment received and respondent’s 
failure to order any deliveries of the blueberries. 


11. On August 4 and 7, 1967, respondent’s L. L. Douglass and 
complainant’s Chris Gaklis exchanged the following letters: 
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August 4, 1967—Douglass to Gaklis 


“Thank you for your letter of August 3rd. 


“We are at a loss to understand your reference to invoice of 
July 7th. Evidently it must have gone astray. 


“We would appreciate your bringing us up to date as we 


have no record of blueberries purchased from you at this 
plant.” 


August 7, 1967—Gaklis to Douglass 


“We dislike to surprise you with an outstanding contract, but 
an invoice has been sent out and letters have been written. 
“We are enclosing a copy of a contract made by our broker 


Northeastern Brokerage Co., also another copy of our in- 
voice. 


“Please honor this payment. Goods are stored at the Cum- 

berland Cold Storage, Portland, Maine, and will be trans- 

ferred to your account.” 

12. On November 9, 1967, the Department received a letter 
from respondent’s L. L. Douglass denying all liability for the 


blueberries here involved, In pertinent part, this letter reads as 
follows: 


“During our years of purchasing it has been a general prac- 
tise to have any verbal arrangement followed by executing a 


contract which must be signed by both interested parties, As 
without this practise a supplier can very easily renege on 
his promises. 


“Again, as in our ‘phone conversation, may I point out to 
you that this arrangement was not made by us at this loca- 


tion; neither are we able to locate a signed contract by any 


of our Cushman personnel at Lynn, Massachusetts. Further- 


more, we have no use for frozen blueberries in such great 
proportions.” 


13. Respondent having failed to take delivery of the blueberries 


by June 1, 1967, the contract date on which delivery was to be 


completed, complainant resold the 50,040 pounds of berries at 21 
cents per pound, or a total of $10,508.40. 


14, There is now due and owing from respondent to complain- 
ant the difference between the contract price of the blueberries, 
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$14,011.20, plus storage and carrying charges of $1,220, or a 
total of $15,231.20, and the proceeds realized upon resale, 


$10,508.40, or the sum of $4,722.80, no part of which has been 
paid. 


15. Formal complaint was filed on December 11, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


At the close of the hearing, respondent’s attorney indicated 


he would like to file a brief in which the question of jurisdiction 
would be raised, based upon the provisions of the Uniform Com- 
mercial Code which require a memorialization of the transaction 


signed by the party to be charged. Respondent appears to have 
abandoned this defense since no brief was filed by counsel. How- 


ever, even if counsel had pursued this aspect of the case our 
decision with respect thereto would be adverse to respondent. See 


Rothenberg v. Rothstein, 183 F. 2d 524; Uniform Commercial 
Code, §2-201(1) and (2). 


It is respondent’s position that no consideration or recognition 
is given to oral arrangements unless subsequently confirmed in 


a written contract executed by the principals. This position, which 


was alleged by way of defense in respondent’s answer, was first 


asserted by respondent in a letter to the Department dated No- 
vember 9, 1967, all as quoted in Finding 12 above. The record 
shows that Mary Lobacz had implied or apparent authority to 


bind respondent to the contract in issue, and that she did so. If 


respondent had an internal procedure or policy which called 


for written contracts in such cases, it is not relevant here. We 
conclude that the oral agreement, confirmed in writing by the 
broker, and with no timely objection to the written confirmation 


made by respondent, constituted a valid contract between respond- 


ent and complainant. It is also our conclusion that respondent’s 


failure to accept the blueberries constituted a rejection without 
reasonable cause and was in violation of section 2 of the act. 


Where the buyer wrongfully rejects the goods, the seller may 


resell the goods concerned and, if such resale is made in good 


faith and in a commercially reasonable manner, recover the dif- 
ference between the resale price and the contract price, together 
with any incidental damages. Earl Pearcy & Co. v. Mayflower 


Products, 27 A.D. 51; Uniform Commercial Code, §2-706. 
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It appears from the evidence that the final date on which the 
blueberries were to be accepted and delivery completed to re- 
spondent was June 1, 1967. The evidence also indicates that com- 
plainant promptly and properly resold 49,980 pounds of the 


berries to Rust Sales, Denver, Colorado, on or about July 12, 
1967, at a price of 21 cents per pound. The remaining portion 
of the contract quantity, 60 pounds, was included in a sale made 
to F. M. Stamper, Macon, Missouri, on or about October 5, 1967, 
also at a price of 21 cents per pound. It is concluded that the 
resale was made in good faith and in a commercially reasonable 
manner. 

The contract price of the berries, including storage and carry- 
ing charges, totaled $15,231.20. Resale proceeds realized by com- 
plainant totaled $10,508.40. The difference, or $4,722.80, is the 
amount of damages shown by complainant to have been sustained 
as a result of respondent’s violation of section 2 of the act. Re- 


paration in the amount of $4,722.80, with interest, should be 
awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,722.80, with interest there- 
on at the rate of 6 percent per annum from July 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,259) 


MICKELIAN SALES Co., INC. v. GEORGE PALMER INCORPORATED. 
PACA Docket No. 2-793. Decided January 27, 1969. 


Petition for reconsideration—Dismissed 


As the order of October 29, 1968, is supported by the evidence and by the law 
applicable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


———EEas 
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an order was issued on October 29, 1968, dismissing the formal 
complaint. A copy of the order was served upon complainant on 
November 1, 1968. Complainant filed a petition for reconsidera- 


tion. Since the petition was filed within 10 days after the date of 
service of the order of October 29, 1968, such order was auto- 


matically set aside pending final action on the petition, pursuant 
to section 47.24(a) of the rules of practice (7 CFR 47.24(a)). 


In its petition complainant contends that the order of October 
29, 1968, is in error in several respects. We have reconsidered 
the order and find that complainant’s contentions are without 


merit and that the order is supported by the evidence and by 
the law applicable thereto. Accordingly, complainant’s petition 


should be and hereby is dismissed, and our previous order of 
October 29, 1968, is reinstated. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 12,260) 


O. P. MURPHY PRODUCE COMPANY, INC., a/t/a O. P. MURPHY & 
Sons v. A. & A. ToMaTo, INc. PACA Docket No. 2-813. 
Decided January 28, 1969. 


Adjustments—Untimely rejection—Damages 


Where complainant delivered to respondent tomatoes meeting contract re- 
quirements and where complainant gave respondent an allowance on one 
car of the tomatoes and resold the other car of tomatoes which respondent 
refused, respondent is liable to complainant for the balance of the 
adjusted price of one car of tomatoes and the difference between the net 
proceeds of the resale and the contract price of the other. 


LeRoy W. Gudgeon, Chicago, IIl., for complainant. 
Respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in the amount of $4,080.90 in con- 
nection with the purchase, sale, and shipment of two carloads 
of tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer to the complaint which, in 
substance, denies liability to complainant for any additional 
amount. 


Although the amount involved herein is in excess of $1500, 
the parties waived an oral hearing and the issues were submitted 
in accordance with the shortened procedure provided in the 
Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement. No answering statement 
was filed by respondent. Complainant submitted a brief. 


FINDINGS OF FACT 


1. Complainant, O. P. Murphy Produce Company, Inc., a/t/a 
O. P. Murphy & Sons, is a corporation whose address is 3107 
Produce Row, Houston, Texas. 


2. Respondent, A. & A. Tomato, Inc., is a corporation whose 
address is 243 Buffalo Avenue, Paterson, New Jersey. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about August 26, 1967, in the course of interstate 
commerce and by oral contract negotiated by respondent’s broker 
H. P. Bateman, complainant sold to respondent two carloads of 
mature, green tomatoes, car PFE 100463 and car PFE 302073, 
Butrams Pride brand, at $2.50 per carton, f.o.b. California ship- 
ping point. Car PFE 100463 contained 366 cartons of 5x6s and 
600 cartons of 6x7s, a total of 966 cartons, and graded 86% U.S. 
No. 1 at shipping point. Car PFE 302073 contained 420 5x6s 
and 700 6x6s, a total of 1120 cartons, and graded 85% U.S. No. 
1 at shipping point. H. P. Bateman inspected the tomatoes in 
both cars at shipping point. 


4. On August 26, 1967, complainant shipped from Soledad, 
California, to respondent at Paterson, New Jersey, the two cars of 
tomatoes described in Finding of Fact 3, and upon instructions 
from respondent’s broker Bateman set the thermostat in each 
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car at 56°. Both cars were stopped by respondent at Chicago for 
inspection and the thermostat was reset in each car at 53°. 


5. On Monday, September 4, 1967, which was Labor Day, H. 
P. Bateman called complainant’s sales manager, John Kimbriel, 
by telephone and informed him that car PFE 302073 had arrived 
at Paterson, New Jersey, and that respondent was unhappy with 
its condition. Bateman, on behalf of respondent, requested an 
allowance of 50¢ per carton on car PFE 302073, which complain- 
ant granted. 


6. On Wednesday morning, September 6, 1967, H. P. Bateman 
called in person at complainant’s office and stated that respond- 
ent had obtained a Government inspection on car PFE 100463, 
which had also arrived September 4, and, presumably due to the 
condition of the tomatoes, that respondent was rejecting the 
load, did not want the car, and was turning it back to complain 
ant. Complainant refused to accept the rejection, due to the delay 
in reporting same to complainant, and advised respondent by 
wire at 8:30 a.m., September 6, as follows: 


“THIS IS TO NOTIFY YOU THAT DUE TO THE FACT 
THAT YOU DID NOT REPORT CONDITION CAR 966 
CARTONS BUTRAMS PRIDE TOMATOES LOADED IN 
PFE 100463 WITHIN THE REQUIRED 24 HOUR TIME 
WE ARE AUTHORIZING RITE PRODUCE SALES TO 
SELL FOR YOUR ACCOUNT.” 


7. On or about October 23, 1967, respondent rendered an ac- 
count sales to complainant covering tomatoes in car PFE 302073, 
which had been sold at auction for a gross amount of $2,231.21. 
Respondent deducted freight charges and other expenses in the 
amount of $1,363.97, and remitted to complainant net proceeds 
of $867.24. On or about September 15, 1967, complainant re- 
ceived from Rite Produce Sales, Inc. an account sales covering 
the tomatoes in car PFE 100463, showing gross receipts of 
$1,598.60. Freight charges and other expenses incident to the 
resale were deducted by Rite Produce Sales, Inc., which remitted 
to complainant net proceeds in the amount of $266.86. No further 
payments have been made to complainant in connection with the 
two carloads of tomatoes in question. 


8. The formal complaint was filed on January 24, 1968, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


Respondent, in its answer, avers in effect that the two ship- 
ments of tomatoes arrived at destination showing 55% U.S. No. 
1 quality and 60% U.S. No. 1 quality, with an excessive amount 
of decay. There is some indication in correspondence attached to 
the report of investigation that Federal inspections were obtained 
at destination which disclosed the above percentages. However, 
respondent did not submit inspection certificates or any other 


evidence to establish this alleged fact. Moreover, when respond- 


ent requested and received from complainant a 50¢ per carton 
allowance on car PFE 302073, this amounted to a new agree- 
ment as to this shipment; that is, an agreement between the 


parties that respondent could pay $560 less than the contract 


price for the 1120 cartons contained in that shipment. As to car 


PFE 100463, respondent has failed to submit any evidence, other 
than its verified answer, to support a finding that respondent is 
entitled to pay less than the contract price for the tomatoes con- 


tained in this shipment. 


Respondent contends that it did not refuse to accept car PFE 
100463. A statement in a letter from the broker to the Depart- 
ment, attached to the report of investigation, would seem to cor- 


roborate respondent’s claim in this regard. However, a sworn 


statement by complainant’s sales manager contained in com- 


plainant’s opening statement is to the effect that the broker 
Bateman came to the office of complainant’s firm on the morning 


of September 6 and, after reading to complainant some notes 


allegedly taken from a Government inspection of said car, stated 


in the presence of tw6 witnesses that respondent “was rejecting 
the load, absolutely did not want the car, and was turning it 
back.” The sworn statement of complainant’s sales manager 


further indicates that complainant suggested an amicable settle- 


ment similar to the one reached with respect to the other car 
(50¢ per carton allowance), but that Bateman stated his client 
did not want the car. Since this sworn statement by the persom 


who handled the transaction for complainant has not been rebut- 
ted by any sworn evidence submitted by respondent, we conclude 


that respondent did reject or refuse to accept car PFE 100463. 
We further conclude that, inasmuch as respondent had already 


accepted the car by stopping it in transit at Chicago for inspec- 


tion, and also by reason of its failure to reject the tomatoes with- 
in 24 hours, its later refusal to accept the shipment upon arrival 
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was without reasonable cause and in violation of Section 2 of the 
Act. 

On the other hand, complainant has submitted documentary 
proof that it delivered to respondent tomatoes meeting contract 
requirements, and we conclude that complainant has amply sus- 
tained its burden of proving the allegations of its complaint. We 
also conclude, on the basis of the record before us, that respond. 
ent has failed to establish its lack of liability for the full contract 
price of the tomatoes contained in car PFE 100463. Respondent’s 


failure to pay the contract price for the tomatoes in car PFE 


100463, and the contract price less a 50¢ allowance granted by 
complainant for the tomatoes in car PFE 302073, was in violation 
of Section 2 of the Act. 


On car PFE 302078, complainant submitted an invoice to re- 


spondent for $2,800, representing 1120 cartons of tomatoes at 
$2.50 per carton. Complainant granted an allowance of 50¢ per 
carton, or $560. Thus, the adjusted contract price of the tomatoes 
in this car was $2,240. Respondent has remitted to complainant 


$867.24 for this shipment, leaving a balance due and owing com- 


plainant from respondent in the amount of $1,372.76. Car PFE 
100463 contained 966 cartons, at $2.50 per carton, for an invoice 
price of $2,415. Complainant, upon being notified that respond- 


ent was refusing the car, turned the tomatoes over to Rite Pro- 


duce Sales, Inc., at Lynbrook, New York, for sale at auction for 


respondent’s account, and notified respondent of this fact. Rite 
Produce Sales received a gross amount for the tomatoes in this 


car of $1,598.60. Freight charges and other expenses incident 
to the resale in the amount of $1,331.74 were deducted, leaving! 


net proceeds of $266.86, which amount Rite Produce Sales re- 
mitted to complainant. Deducting the net proceeds from the con- 
tract price of $2,415, we find respondent indebted to complainant 


for the tomatoes in car PFE 100463 in the amount of $2,148.14. 


Adding to this the $1,372.76 which respondent owes for the 
tomatoes in car PFE 302073, we find respondent still indebted 
to complainant in the amount of $3,520.90. Complainant should 


be awarded reparation against respondent in the amount of 
$3,520.90, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $3,520.90, with interest there- 


on at the rate of 6 percent per annum from October 1, 1967, 
until paid. 
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Copies of this order shall be served upon the parties. 


(No. 12,261) 


In re IRVING (JERRY) JAROSS. PACA Docket No. 2-1170. Decided 
January 31, 1969. 


Broker—Failure to issue memoranda of sales— 
Suspension of license—Consent 


Respondent as a broker negotiated contracts for the purchase and sale of 
perishable agricultural commodities on behalf of buyers but failed to 
prepare and deliver promptly to all parties properly executed confirma- 
tions of sale in violation of the act, for which violations respondent con- 
sented to the suspension of his license under the act for a period of 14 
days. 


Thomas J. Donnelly for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “Act,” instituted by a complaint 
filed on January 21, 1969, by the Director, Fruit and Vegetable 
Division, Consumer and Marketing Service, United States De- 
partment of Agriculture. It is alleged in the complaint that re- 
spondent, as a broker, negotiated the purchase in interstate com- 
merce of approximately 250,000 packages of perishable agricul- 
tural commodities on behalf of four buyers, but failed to prepare 
and deliver promptly to all parties properly executed confirma- 
tions or memoranda of sale, in violation of the Act and the regu- 
lations issued pursuant thereto. 


On January 28, 1969, respondent filed an answer, admitting all 
of the allegations of the complaint, waiving oral hearing, waiving 
the provisions of section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
of a Hearing Examiner’s report and the filing of exceptions there- 
to, waiving oral argument before the Secretary, and consenting to 
the issuance of an order suspending the license of the respondent, 
effective Monday, February 10, 1969, for a period of 14 days. 
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Complainant has consented to and recommended the issuance of 
such an order, 


FINDINGS OF FACT 

1. Respondent is an individual whose mail address is 3310 
Nostrand Avenue, Brooklyn, New York 11229. Pursuant to the 
licensing provisions of the Act, license No. 662043 was issued to 
respondent on April 7, 1966. This license was renewed annually 
and is presently in effect. 

2. During the period January 1 through December 31, 1968, 
respondent, while acting in the capacity of a broker, negotiated 


the purchase in interstate commerce of approximately 250,000 
packages of perishable agricultural commodities on behalf of four 


buyers but failed to prepare in writing and deliver promptly, to 
all parties, properly executed confirmations or memoranda of 


sale, setting forth correctly all the essential details of the agree- 
ments between the parties involved in the transactions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully, repeatedly and flagrantly violated Section 2 of 


the Act (7 U.S.C. 499b) and Section 46.28 of the regulations is- 
sued pursuant thereto (7 CFR 46.28). 


Respondent has consented to the issuance of an order suspend- 
ing his license for a period of 14 days, commencing February 10, 


1969, and complainant has indicated approval of such a suspen- 
sion. An order to that effect should be issued. 


ORDER 


Effective February 10, 1969, respondent’s license issued under 
the Act is suspended for a period of 14 days. 


Copies hereof shall be served upon the parties. 
ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—MOTION OF PARTIES 
(No. 12,262) 


HARTLAND POTATO COMPANY LIMITED v. LEON GRAPPEL. PACA 
Docket No. 2-831. Order issued January 8, 1969. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,263) 


FRANK B, CONSTANTINE v. CENTRAL PRODUCE Co., INc. PACA 
Docket No. 2-655. Order issued January 9, 1969. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 12,264) 


SAYRE BALDWIN, INC. v. PADULA’S PEELED POTATOES Co. PACA 
Docket No. 2-1137. Reparation of $1,000 with 6 percent in- 


terest from July 1, 1968, awarded complainant against re- 
spondent in order issued January 2, 1969. 


REPARATION AWARDED—DEFAULT ORDER 


AL HARRISON COMPANY v. JOHN MARTINO. PACA Docket No. 


2-1159. Reparation of $1,584.72 with 6 percent interest from 
July 1, 1968, awarded complainant against respondent in 


order issued January 17, 1969. 


(No. 12,266) 


AL HARRISON COMPANY, DISTRIBUTORS v. JOHN MARTINO. PACA 
Docket No. 2-1158, Reparation of $3,966.31 with 6 percent 


interest from July 1, 1968, awarded complainant against 
respondent in order issued January 17, 1969. 


(No. 12,267) 


PETE GLASSIER v. SPRINGER & Co. PACA Docket No. 2-1156. Re- 
paration of $1,365 with 6 percent interest from June 1, 1968, 
awarded complainant against respondent in order issued 
January 17, 1969. 
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(No. 12,268) 


HEREFORD PRODUCE COMPANY v. SPRINGER & Co. PACA Docket 
No. 2-1155. Reparation of $730 with 6 percent interest from 


September 1, 1968, awarded complainant against respondent 
in order issued January 17, 1969. 


(No. 12,269) 


DALHART PRODUCE, INC. v. JOHN MARTINO. PACA Docket No. 
2-1157. Reparation of $1,935.50 with 6 percent interest from 
September 1, 1967, awarded complainant against respondent 


in order issued January 27, 1969. 
(No. 12,270) 


LEE WONG FARMS, INC. v. BEN BABE SHARGAA. PACA Docket 
No. 2-1073. Reparation of $5,585.35 with 6 percent interest 


from May 1, 1968, awarded complainant against respondent 
in order issued January 27, 1969. 


(No. 12,271) 


T “n” T PRODUCE v. STUCKI PRODUCE Co. PACA Docket No, 2- 


1144. Reparation of $4,851.12 with 6 percent interest from 


May 1, 1968, awarded complainant against respondent in 
order issued January 27, 1969. 


(No. 12,272) 


BERWICK VEGETABLE COOPERATIVE v. MILFORD PACKING Co., INC. 
PACA Docket No. 2-1164. Reparation of $2,128.26 with 6 
percent interest from January 1, 1968, awarded complainant 
against respondent in order issued January 28, 1969. 


(No. 12,273) 


BILL BORCHARDT Co. v. EMMANUEL CORPORATION. PACA Docket 
No. 2-1166. Reparation of $2,675 with 6 percent interest from 
May 1, 1968, awarded complainant against respondent in 
order issued January 28, 1969. 
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(No. 12,274) 


REX BROKERAGE INC. v. PEMBERTON PACKING Co. PACA Docket 
No. 2-1165. Reparation of $1,075.60 with 6 percent interest 
from July 1, 1968, awarded complainant against respondent 
in order issued January 28, 1969. 


(No. 12,275) 


ATLANTIC TOMATO COMPANY v. RICHMOND TOMATO REPACKING 
Co., INc. PACA Docket No. 2-1168. Reparation of $1,663 
with 6 percent interest from August 1, 1968, awarded com- 
plainant against respondent in order issued January 29, 
1969. 


(No. 12,276) 


JACK W. BERRY & Co., INC. v. PRESIDENT FRUIT Corp. PACA 
Docket No. 2-1171. Reparation of $20,933.61 with 6 percent 
interest from February 1, 1968, awarded complainant against 
respondent in order issued January 29, 1969. 


(No. 12,277) 


DICHTER Bros. & GLASS, INC. v. SAMUEL RAVINSKY & SON. PACA 
Docket No. 2-1172. Reparation of $759.25 with 6 percent 


interest from June 1, 1968, awarded complainant against 
respondent in order issued January 29, 1969. 


(No. 12,278) 


ANGELO D1 GIACOMO v. PADULA’S PEELED POTATOES Co. PACA 
Docket No. 2-1173. Reparation of $66 with 6 percent interest 
from July 1, 1968, awarded complainant against respondent 
in order issued January 29, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,279) 


BARKER FARMS v. DALE’S PRODUCE. PACA Docket No. 2-1135. 
Order issued January 17, 1969. 
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Sale to officers ............ eee Me An a aa oath deans ok eae rGus isso aRRORLA 47 
DISCIPLINARY ACTION 
Cease and desist order issued upon petition for recon- 
ee ee uence ae 
INSOLVENCY 
Cease and desist from purchasing while insolvent with- 
OU paying Ob tiene OL MUPEWABD .....0.0...5cssecdedcccssiscecscscsessssceccsscoosssee 44 
Suspension of registration while insolvent ........................... deus: 25, 28 
INVOICES 
I thas asa ccs oucatbepenmanabinis assselaobatennaasaseinesuaas 35 
MARKET AGENCY 
Employing dealers or other market agencies .........................cccccecceeee 87 
UOT OE GUIS UII: eis scieicsicscccesccdesvesessisccse dbs Abd dabei 47 
a arc eh enc ay a ee ga aug Bode ee 51 
NNN I IN sss sccocatcasicactosssaissnacdssscessvantencntvite . 87, 51 
Sale of consigned livestock to employees ...................cccecccceceeeeeeeeeeees 37 
Sale of consigned livestock to offfcers .2................cccccccccececcseeeeeeeeeenees 47 
ni te I I osc cscseaciestcseiccnd<scapaiaseeaisotne esas amparsscde 51 
Shippers’ proceeds account, deposits to include amounts 
GUAR GIO DUOMO i vviiscsiicisisicnsisisisiscisecnccc BTR occ cécciicessesesees 47 
Untrue or incomplete accounts of sale or purchase .......................... 37 


Untrue or incomplete sonle tickets .................sccccccscssscssssscsssssssccssscssees 
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Page 
PACKER 
NE 8 Fe, 2a eres aciuvuvccuaeteesanedeocévessanvecsegavaerescaeian 44, 49 
Failure to pay when due .......................:ccccceeeeeeees 11, 41, 44, 49, 60, 62 
Insufficient funds checks or drafts ..................:ccccccccceeeteeeeeeees 11, 41, 44 
Purchase while insolvent. ........ cuilinttgubieisavneccbeneaea tain 44 
PRIOR ORDER 
Amended, upon petition for reconsideration, to include 
COE: A GE Co csisaniiicds ccna . 48 
PURCHASE PRICE 
Cease and desist from failing to pay ......................00:ccccceesseeeeees 44, 49 
Cease and desist from failing to pay when due . 11, 21, 28, 41, 


43, 44, 49, 60, 62 
RATES AND CHARGES 


I or cakes tie ee ee ee ieee a ee 17 
RECONSIDERATION 

Prior order amended to include cease and desist order .................... 43 
RECORDS 

BR NN in 3 aiiatiaca cas scenic Soacibcdsca deen iusbadal eansialess alana ane 51 

re II ict swindon tiadetanctestashacta nme eee . 23, 28, 35, 37, 51 


REGISTRATION REQUIREMENTS 


MUI NE hhc sasdeasccaecaeditesaccvalyavausertetotuanntaeeseacbesationnenem cdemnpeciacateat 35 
SANCTIONS 
Cease and desist order issued upon petition for recon- 
sideration of prior order ......... beeen caiatse aan aun 43 


SCALE TICKETS 


Failure to retain ........... xcs shcestilssiiiacdilagedpty rook 2s cc SE tito ceed 

i ee scvandaozat cemeetleds 61 
SCALES 

Operation of, not in accordance with regulations ................ccccce 51 


SHIPPERS’ PROCEEDS 
Deposits to include amounts overdue from purchasers .................... 47 
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SUPPLEMENTAL ORDER 


ict ail hoccntapneenblagiamanricnneed 


WEIGHTS 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


By stopping in transit for inspection ............................ 


Liability for adjusted price 


I I rans csst: vcs niciias io seinscs vibdcetabinckasbianton 


ADJUSTMENTS OR ALLOWANCES 
PUTS BO QUERIED .....0.05ccccscnicsssesccccsscscees: 
Liability for adjusted price 


BROKER 
Failure to issue memoranda of sales ........... = 
I i a ol i TO 


I I aii i pice iccch uncon tbigedeceosowenie 


CERTIFICATION TO JUDICIAL OFFICER 


Counterclaim not involving perishable agricultural com- 
IIIS © s:ccciclndcinie satin inet nidaeseaneeA bate naeaacinieialoaeusetel 


Motion to dismiss counterclaim and affirmative defense 
CONSIGNMENT 


Deficit of expenses over receipts 
Reasonable value 


With guarantee of freight and brokerage, not estab- 
NI hock or cusshsatc daccenceciecapashianisiocuaehuonon See crcacanl iets 


“CONSPIRACY TO DEFRAUD” 
Delivery by purchaser to party refused sale by shipper 


CONTRACT 
NONI oi a a 


Of purchase and sale, established ...............cccccccseuen 
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Page 
CONTRACT—Cont’d 
A EG: IRI OU sis icksscsvicctsscxcinscicssiccrisntitcnmminels 19 
WUE hig cccensvsnscadececestinnsatncdesetidencatbbs bed iucteecinestect ia eode eae 79 
CONTRACT PRICE 
IN ivi ceciecxccianciessnaincnlatsteiciectiiungdag lgiatige side mamma a 85 
COUNTERCLAIM 
Lack of jurisdiction, tomato paste not fresh fruit or 
WII giirisait vi viasictindts canasadviasncdensinsadin te Neltencsmeheccee ae 68 
DAMAGES 
NN oii cacusssicibiaviiesdualobhesadcamactawinen eahiste . 79 
BO I alec ccciticcsialiccsaiulpilapiccdasiuassiiidss olakenguerneee ama eenee 79, 85 
ee I BN sess idndisiicivcrsvcnicicieisrrtintideemaaen 79, 85 
DISMISSAL 
Counterclaim not involving perishable argicultural com- 
WINE siinticsitecsencsctet ts Aen eae eennioialaieee 68 
FAILURE TO ISSUE MEMORANDA OF SALES 
I OE TD cise ceihi hehe Hi caccsencisnndicsiatniiccnnmasaane 90 
FAILURE TO ORDER 
MRI iss tugs src ts aed tC asa ance Sea eau taeda 79 
GUARANTY 
ee CURIA, HE CIO oasis ics icc sicicsviscccninctierecncmine 715 
JURISDICTION 
A Sh os ead ad al ; dascilaep cascades 68 
LICENSE 
Suspension Of ...........ccccccccceeeens ditntiamicathiieddnadiaitidaaaaae 90 
MEMORANDUM OF SALE 
Failure to issue, suspension of license secenaciitionatet isc tected 90 
MISREPRESENTATION 
ii, sea ta has cai a lascentenaasteaietpranssactea ieee aamaee 72 
Receipt of goods by other than purchaser ............0........00.00..0ccceecceeee 72 
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PERISHABLE AGRICULTURAL COMMODITY 
Tomato paste, not fresh fruit or vegetable 


REASONABLE VALUE 
Established 
In consignment 


RECONSIDERATION 

Petition for, dismissed 
REJECTION 

ated aadiasi aieakiivil 


Without reasonable cause 


RESALE 


Prompt and proper 


TOMATO PASTE 
Not perishable argicultural commodity 
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